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%\�0LFKDHO�%XUJHU DQG�-HVVLFD�:HQW]

$%675$&7

'HVSLWH�WKH�KLJK�FHUWDLQW\�RI�RXU�ORRPLQJ�FOLPDWH�FDWDVWURSKH�IRVVLO�IXHO�SURGXFWLRQ�DQG�
FRQVXPSWLRQ��DQG�WKH�JUHHQKRXVH�JDV�HPLVVLRQV�WKDW�UHVXOW��DUH�LQFUHDVLQJ��,Q�WKH�8QLWHG�6WDWHV��
IRVVLO�IXHO�SURGXFWLRQ�UHDFKHG�UHFRUG�OHYHOV�LQ�������DQG�RLO�DQG�JDV�SLSHOLQHV�DUH�EHLQJ�
FRQVWUXFWHG�DW�DQ�XQSUHFHGHQWHG�SDFH��7KH�1DWLRQDO�(QYLURQPHQWDO�3ROLF\�$FW��1(3$��SURYLGHV�
WKH�OHJDO�IUDPHZRUN�IRU�WKH�IHGHUDO�JRYHUQPHQW�WR�HYDOXDWH�WKH�FOLPDWH�LPSDFWV�RI�WKHVH�VXSSO\�
SURMHFWV��VXFK�DV�OHDVLQJ�SXEOLF�ODQGV�DQG�DSSURYLQJ�SLSHOLQHV�DQG�H[SRUW�WHUPLQDOV��<HW��ZKLOH�
IHGHUDO�DJHQFLHV�KDYH�EHJXQ�WR�DQDO\]H�KRZ�VXFK�SURMHFWV�LPSDFW�FOLPDWH�FKDQJH�WKHUH�DUH�
PDMRU�LQFRQVLVWHQFLHV�LQ�DJHQF\�SUDFWLFH�DV�ZHOO�DV�TXHVWLRQV�DERXW�WKH�DFFXUDF\�DQG�LQWHJULW\�RI�
WKHVH�DVVHVVPHQWV��6RPH�DJHQFLHV�DUH�VHHNLQJ�WR�DYRLG�DQ\�PHDQLQJIXO�DQDO\VLV�RI�*+*�
HPLVVLRQV��RWKHUV�DUH�GRZQSOD\LQJ�WKH�VLJQLILFDQFH�RI�*+*�LPSDFWV��RWKHUV�DUH�FODLPLQJ�WKDW�WKH�
LPSDFWV�DUH�WRR�XQFHUWDLQ�WR�LQIRUP�WKH�DJHQF\¶V�GHFLVLRQ��7KHUH�LV�QR�SURJUDPPDWLF�DQDO\VLV�
WKDW�HYDOXDWHV�WKH�FXPXODWLYH�HIIHFWV�RI�8�6��IRVVLO�IXHO�SROLFLHV��7KH�UHVXOW�LV�D�SDWFKZRUN�RI�
SURMHFW�OHYHO�DQDO\VHV�WKDW�SURYLGHV�IUDJPHQWV�RI�XVHIXO�LQIRUPDWLRQ���

(YDOXDWLQJ�WKH�(IIHFWV�RI�)RVVLO�)XHO�6XSSO\�3URMHFWV�RQ�*UHHQKRXVH�*DV�(PLVVLRQV�DQG�&OLPDWH�
&KDQJH�XQGHU�1(3$ DUJXHV�WKDW�DJHQFLHV�DUH�WRR�RIWHQ�VKRUW�FKDQJLQJ�WKH�SXEOLF�E\�VHHNLQJ�WR�
OLPLW�WKH�VFRSH�RI�WKHLU�HQYLURQPHQWDO�DVVHVVPHQWV�DQG�WR�HOLGH WKH FHQWUDO TXHVWLRQ�RI WKH
VLJQLILFDQFH RI�IRVVLO�IXHO�VXSSO\�SURMHFWV� DQG�WKDW�PRUH�FRPSUHKHQVLYH�DQDO\VHV�DUH�QHFHVVDU\�
LQ�RUGHU�WR�GUDZ�PHDQLQJIXO�FRQFOXVLRQV�DERXW�WKH�HIIHFW�RI�JRYHUQPHQW�GHFLVLRQ�PDNLQJ�RQ�
IRVVLO�IXHO�XVH�DQG�FOLPDWH�FKDQJH� $IWHU�D�EULHI�LQWURGXFWLRQ��3DUW�SURYLGHV�D�VWDWXWRU\�DQG�
IDFWXDO�FRQWH[W��3DUWV�,,,�DQG�,9�H[DPLQH�UHFHQW�WUHQGV�LQ�HQYLURQPHQWDO�UHYLHZ�DQG�1(3$�
OLWLJDWLRQ��DQDO\]H�QXDQFHG�TXHVWLRQV�RI�WKH�VFRSH�DQG�VLJQLILFDQFH RI�IRVVLO�IXHO�VXSSO\�SURMHFWV¶�
FOLPDWH�FKDQJH�LPSDFWV��WKH�DVVXPSWLRQV�DQG�DQDO\WLFDO�WHFKQLTXHV WKDW�KDYH�IDFWRUHG�DQG�
VKRXOG�IDFWRU�LQWR�1(3$�DQDO\VLV��DV�ZHOO�DV�WKH�FRUH�TXHVWLRQ�RI�ZKHWKHU�DQG�WR�ZKDW�H[WHQW�
1(3$�UHTXLUHV�DJHQFLHV�WR�ORRN�DW�WKH�FXPXODWLYH�HIIHFWV�RI�PXOWLSOH�IRVVLO�IXHO�OHDVLQJ�DQG�
WUDQVSRUWDWLRQ�DSSURYDOV��DQG�SURSRVH�EHVW�SUDFWLFHV�IRU�DJHQFLHV�VHHNLQJ�WR�LQIRUP�WKHPVHOYHV�
DQG�WKH�SXEOLF�DERXW�WKH�FOLPDWH�LPSDFWV�RI�RXU�QDWLRQ¶V�IRVVLO�IXHO�GHFLVLRQV��3DUW�9�FRQFOXGHV�

(OHFWURQLF FRS\ DYDLODEOH DW� KWWSV���VVUQ�FRP�DEVWUDFW �������



(YDOXDWLQJ�WKH�(IIHFW�RI )RVVLO�)XHO�6XSSO\�3URMHFWV�RQ�*UHHQKRXVH�*DV�
(PLVVLRQV�DQG�&OLPDWH�&KDQJH XQGHU 1(3$�

0LFKDHO�%XUJHU�DQG�-HVVLFD�:HQW]

'UDIW��������

7DEOH�RI�&RQWHQWV

,� ,QWURGXFWLRQ����������������������������������������������������������������������������������������������������������������������������� �

,,� %DFNJURXQG ����������������������������������������������������������������������������������������������������������������������������� �

$� 7KLQNLQJ�&ULWLFDOO\�$ERXW�)RVVLO�)XHO�6XSSO\�DQG�&OLPDWH�3ROLF\ ��������������������������������� �

%� )HGHUDO�$XWKRULW\�2YHU�)RVVLO�)XHO�([WUDFWLRQ�DQG�7UDQVSRUW����������������������������������������� �

&� 1(3$�5HTXLUHPHQWV�IRU�$VVHVVLQJ�,PSDFWV�RI�)RVVLO�)XHO�6XSSO\�3URMHFWV������������������� �

�� 1(3$�3URFHGXUHV�DQG�'RFXPHQWDWLRQ�7\SHV �������������������������������������������������������������� �

�� 6FRSH�RI�$QDO\VLV��$FWLRQV��,PSDFWV��DQG�$OWHUQDWLYHV������������������������������������������������ �

�� 6LJQLILFDQFH�DQG�0LWLJDWLRQ���������������������������������������������������������������������������������������� ��

'� (YROYLQJ�)HGHUDO�3ROLF\�DQG�3UDFWLFH�RQ�)RVVLO�)XHOV�DQG�1(3$�5HYLHZV ������������������ ��

�� 3ROLF\�'HYHORSPHQWV�3HUWDLQLQJ�WR�)RVVLO�)XHO�$SSURYDOV�DQG�1(3$�5HYLHZV ������� ��

�� 7UHQGV�LQ�1(3$�3UDFWLFH�������������������������������������������������������������������������������������������� ��

,,,� 7KH�5HTXLUHG�6FRSH�RI�*+*�(PLVVLRQV�'LVFORVXUH�)RU�)RVVLO�)XHO�6XSSO\�3URMHFWV ������ ��

$� 8SVWUHDP�DQG�'RZQVWUHDP�(PLVVLRQV�IURP�)RVVLO�)XHO�6XSSO\�3URMHFWV ��������������������� ��

�� 8SVWUHDP�DQG�'RZQVWUHDP�(PLVVLRQV�DV�,QGLUHFW�,PSDFWV���������������������������������������� ��

�� 8SVWUHDP�DQG�'RZQVWUHDP�(PLVVLRQV�DV�(IIHFWV�RI�&RQQHFWHG�$FWLRQV ������������������ ��

%� &XPXODWLYH�(PLVVLRQV�IURP�)RVVLO�)XHO�/HDVLQJ�DQG�7UDQVSRUW�$SSURYDOV������������������ ��

�� &XPXODWLYH�(PLVVLRQV�DV�&XPXODWLYH�,PSDFWV ���������������������������������������������������������� ��

�� &XPXODWLYH�(PLVVLRQV�DV�,PSDFWV�RI�&XPXODWLYH�DQG�6LPLODU�$FWLRQV ��������������������� ��

,9� 7KH�$GHTXDF\�RI�*+*�(PLVVLRQV�$QDO\VLV�IRU�)RVVLO�)XHO�6XSSO\�3URMHFWV ������������������� ��

$� (QHUJ\�0DUNHW�,PSDFWV�DQG�1HW�(PLVVLRQV ������������������������������������������������������������������� ��

�� )RVVLO�)XHOV�DQG�³3HUIHFW�6XEVWLWXWLRQ´ ���������������������������������������������������������������������� ��

�� (QHUJ\�0DUNHW�$QDO\VLV�DQG�*+*�(PLVVLRQV ����������������������������������������������������������� ��

%� 6LJQLILFDQFH�RI�*+*�(PLVVLRQV ������������������������������������������������������������������������������������ ��

�� $JHQFLHV�0XVW�7DNH�$�³+DUG�/RRN´�$W�7KH�)XOO�6FRSH�RI�*+*�(PLVVLRQV� ���������� ��

�� $JHQFLHV�0XVW�8VH�6RXQG�7HFKQLFDO�$VVXPSWLRQV�:KHQ�(VWLPDWLQJ�(PLVVLRQV����� ��

�� 6LJQLILFDQFH�0XVW�%H�$VVHVVHG�LQ�/LJKW�RI�5HJXODWRU\�&ULWHULD�������������������������������� ��

�� $JHQFLHV�0XVW�&RQGXFW�%DODQFHG�$VVHVVPHQW�RI�&RVWV�DQG�%HQHILWV ���������������������� ��

&� $OWHUQDWLYHV�DQG�0LWLJDWLRQ�WR�$GGUHVV�*+*�,PSDFWV �������������������������������������������������� ��

9� &RQFOXVLRQ ���������������������������������������������������������������������������������������������������������������������������� ��
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(YDOXDWLQJ�WKH�(IIHFW�RI�)RVVLO�)XHO�6XSSO\�3URMHFWV�RQ�*UHHQKRXVH�*DV�
(PLVVLRQV�DQG�&OLPDWH�&KDQJH XQGHU�1(3$

,� ,1752'8&7,21

7KH�ZRUOG�LV�DW�D�FULWLFDO�MXQFWXUH�LQ�WKH�ILJKW�DJDLQVW�FOLPDWH�FKDQJH� :KHQ�WKH�3DULV�$JUHHPHQW�
ZDV�DGRSWHG�LQ�������WKH QDWLRQV�RI�WKH�ZRUOG DJUHHG WKDW�ZH�PXVW�OLPLW JOREDO�ZDUPLQJ WR�³ZHOO�
EHORZ´���&�RU�SUHIHUDEO\�����& DERYH�SUH�LQGXVWULDO�WHPSHUDWXUHV��UHFRJQL]LQJ�WKDW�WKLV�ZRXOG�
VLJQLILFDQWO\�UHGXFH�WKH�ULVNV�DQG�LPSDFWV�RI�FOLPDWH�FKDQJH�� %XW�WKH ZLQGRZ�RI�RSSRUWXQLW\�IRU�
PHHWLQJ�WKHVH WDUJHWV LV�TXLFNO\ FORVLQJ� ,Q�������WKH�,QWHUJRYHUQPHQWDO�3DQHO�RQ�&OLPDWH�
&KDQJH��,3&&��SXEOLVKHG�D�UHSRUW�LQ�ZKLFK�LW�IRXQG�WKDW�WKDW�JOREDO�JUHHQKRXVH�JDV��*+*��
HPLVVLRQV�PXVW�EH�UHGXFHG�E\�QHDUO\ ILIW\�SHUFHQW�E\������DQG�UHDFK�QHW�]HUR�OHYHOV�E\������WR�
KDYH�D�UHDVRQDEOH�FKDQFH�RI�PHHWLQJ�WKH�����&�WDUJHW��5HGXFLQJ�HPLVVLRQV�DW�WKLV�VSHHG�DQG�VFDOH
ZRXOG�UHTXLUH�PDVVLYH�DQG�XQSUHFHGHQWHG�FKDQJHV�LQ�HQHUJ\�LQIUDVWUXFWXUH� DQG PRVW�FULWLFDOO\�D�
UDSLG�SKDVH RXW�RI�IRVVLO�IXHOV��,QGHHG��WKH�YDVW�PDMRULW\�RI�NQRZQ�IRVVLO�IXHO�UHVHUYHV�PXVW�EH�
OHIW�XQXVHG�WR�KDYH�D�FKDQFH�RI�PHHWLQJ�WKH�3DULV�$JUHHPHQW�WDUJHWV��

'HVSLWH�ZLGHVSUHDG�DJUHHPHQW RQ�WKH�QHHG�IRU�LPPHGLDWH�DQG�IDU�UHDFKLQJ�DFWLRQ� JOREDO *+*�
HPLVVLRQV�DQG�IRVVLO�IXHO�FRQVXPSWLRQ�FRQWLQXH�WR�LQFUHDVH�DQG�WKH�ZRUOG�UHPDLQV�RQ�WUDFN�WR�
VLJQLILFDQWO\�H[FHHG���&�RI�ZDUPLQJ��:KLOH�PDQ\�MXULVGLFWLRQV�KDYH�HQDFWHG GHPDQG�VLGH�
SROLFLHV�DLPHG�DW�UHJXODWLQJ�WKH�HQG�XVH RI�IRVVLO�IXHOV� IDU�OHVV�DWWHQWLRQ�KDV�EHHQ�JLYHQ�WR�
VXSSO\�VLGH�SROLFLHV�DLPHG�DW�OLPLWLQJ WKH�SURGXFWLRQ�RI�IRVVLO�IXHOV�DQG�WKH�H[SDQVLRQ�RI�
LQIUDVWUXFWXUH�LQWHQGHG�WR�WUDQVSRUW�WKRVH�IXHOV�WR�PDUNHWV��7R�WKH�FRQWUDU\��JRYHUQPHQWV�FRQWLQXH
WR�DXWKRUL]H�DQG�HYHQ�VXEVLGL]H�WKH�GHYHORSPHQW�RI�QHZ IRVVLO�IXHO UHVHUYHV DV�ZHOO�DV�WKH�
H[SDQVLRQ�RI�IRVVLO�IXHO�WUDQVSRUW�LQIUDVWUXFWXUH�� 7KLV�LV�WKH�FDVH�LQ WKH�8QLWHG�6WDWHV��8�6����
ZKHUH�IRVVLO�IXHO�SURGXFWLRQ�UHDFKHG�UHFRUG�OHYHOV�LQ������� DQG�ZKHUH�RLO�DQG�JDV�SLSHOLQHV�KDYH�
EHHQ�FRQVWUXFWHG DW�DQ�XQSUHFHGHQWHG�SDFH�� 7KHUH�LV�D�SUHVVLQJ�QHHG�IRU�WKH�8�6��DQG�RWKHU�

� 8�1��)UDPHZRUN�&RQYHQWLRQ�RQ�&OLPDWH�&KDQJH��$GRSWLRQ�RI�WKH�3DULV�$JUHHPHQW��8�1��'RF��
)&&&�&3������/���5HY����DUW����'HF������������
� &KULVWRSKH�0F*ODGH�	�3DXO�(NLQV��7KH�*HRJUDSKLFDO�'LVWULEXWLRQ�RI�)RVVLO�)XHOV�8QXVHG�:KHQ�/LPLWLQJ�*OREDO�
:DUPLQJ�WR����&������1$785(������������������5LFKDUG�+HHGH�	 1DRPL�2UHVNHV��3RWHQWLDO�(PLVVLRQV�RI�&2�

DQG�0HWKDQH�IURP�3URYHG�5HVHUYHV�RI�)RVVLO�)XHOV��$Q�$OWHUQDWLYH�$QDO\VLV�����*/2%$/�(19,5210(17$/�&+$1*(

�����������*UHJ�0XWWLWW�HW�DO���7KH�6N\¶V�/LPLW��:K\�WKH�3DULV�&OLPDWH�*RDOV�5HTXLUH�D�0DQDJHG�'HFOLQH�RI�)RVVLO�
)XHO 3URGXFWLRQ �2LO�&KDQJH�,QWHUQDWLRQDO�������
� 7KH�8�6��DQG�RWKHU�JRYHUQPHQWV�DOVR�FRQWLQXH�WR�VXEVLGL]H�IRVVLO�IXHOV�WKURXJK�SROLFLHV�VXFK�DV�WD[�EUHDNV�IRU�IRVVLO�
IXHO�H[SORUDWLRQ�DQG�ORZ�UR\DOW\�UDWHV�IRU�IRVVLO�IXHOV�SURGXFHG�RQ�SXEOLF�ODQGV� 6HH�'DYLG�&RDG\�HW�DO���*OREDO�
)RVVLO�)XHO�6XEVLGLHV�5HPDLQ�/DUJH��$Q�8SGDWH�%DVHG�RQ�&RXQWU\�/HYHO�(VWLPDWHV��,0)�:RUNLQJ�3DSHU�1R��������
�������
� (,$��$SULO������0RQWKO\�(QHUJ\�5HYLHZ���������KWWSV���ZZZ�HLD�JRY�WRWDOHQHUJ\�GDWD�PRQWKO\�SGI�PHU�SGI ������
GDWD���(,$��$QQXDO�(QHUJ\�2XWORRN��������������KWWSV���ZZZ�HLD�JRY�RXWORRNV�DHR�SGI�DHR�����SGI ������IRUHFDVW��
� 7KH�8�6��LV�RXWSDFLQJ�DQ\�RWKHU�FRXQWU\�LQ�WHUPV�RI�SLSHOLQH�GHYHORSPHQW��RYHU�����RI�DOO�RLO�DQG�JDV�SLSHOLQHV�LQ�
SUH�FRQVWUXFWLRQ�RU�FRQVWUXFWLRQ�VWDJHV�DUH�ORFDWHG�LQ�WKH�8QLWHG�6WDWHV��6HH�7HG�1DFH�HW�DO���3LSHOLQH�%XEEOH��1RUWK�
$PHULFD�LV�%HWWLQJ�2YHU����7ULOOLRQ�RQ�D�5LVN\�)RVVLO�,QIUDVWUXFWXUH�%RRP��*OREDO�(QHUJ\�0RQLWRU��������
KWWSV���JOREDOHQHUJ\PRQLWRU�RUJ�ZS�FRQWHQW�XSORDGV���������*),73LSHOLQH%XEEOHB����BY��SGI��*OREDO�)RVVLO�
3URMHFW�7UDFNHU��KWWSV���JUHHQLQIR�QHWZRUN�JLWKXE�LR�IRVVLOBWUDFNHU� �ODVW�YLVLWHG�0D\�����������
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JRYHUQPHQWV�WR UHHYDOXDWH�WKHLU�SRVLWLRQ�RQ IRVVLO�IXHO�VXSSO\�LQIUDVWUXFWXUH�LQ�OLJKW�RI�WKH�
JURZLQJ�WKUHDW�RI�FOLPDWH�FKDQJH���

,Q�WKH�8�6���WKH�1DWLRQDO�(QYLURQPHQWDO�3ROLF\�$FW��1(3$��SURYLGHV�WKH�OHJDO�IUDPHZRUN�
ZKHUHE\�WKH�IHGHUDO JRYHUQPHQW�PXVW HYDOXDWH WKH�FOLPDWH LPSDFWV�RI�IRVVLO�IXHO�OHDVLQJ�DQG�
WUDQVSRUW SURSRVDOV WR�PDNH LQIRUPHG�GHFLVLRQV DERXW�ZKHWKHU�DQG�KRZ�WR�SURFHHG�ZLWK�WKHVH�
SURSRVDOV��'ULYHQ�E\�OLWLJDWLRQ�DQG�SXEOLF�SUHVVXUH��IHGHUDO�DJHQFLHV�KDYH�DQDO\]HG KRZ�IRVVLO�
IXHO�VXSSO\ SURMHFWV DIIHFW�IRVVLO�IXHO�XVH�DQG�*+*�HPLVVLRQV�LQ�VRPH�RI�WKHLU�1(3$�UHYLHZV�
EXW�WKHUH�DUH�PDMRU�LQFRQVLVWHQFLHV�LQ�DJHQF\�SUDFWLFH�DV�ZHOO�DV�TXHVWLRQV�DERXW�WKH�DFFXUDF\�
DQG�LQWHJULW\�RI�WKHVH�DVVHVVPHQWV� ,Q�VRPH�LQVWDQFHV� DJHQFLHV�KDYH�VRXJKW WR�DYRLG�DQ\�
PHDQLQJIXO�DQDO\VLV�RI�*+*�HPLVVLRQV��GRZQSOD\LQJ�WKH�VLJQLILFDQFH�RI�*+*�LPSDFWV� RU�
FODLPLQJ�WKDW�WKH�LPSDFWV�DUH�WRR�XQFHUWDLQ�WR�LQIRUP�WKH�DJHQF\¶V�GHFLVLRQ�DERXW�ZKHWKHU�DQG�
KRZ�WR�SURFHHG�ZLWK�LQGLYLGXDO�IRVVLO�IXHO�OHDVLQJ�RU�WUDQVSRUWDWLRQ SURSRVDOV��$W�WKH�VDPH�WLPH�
WKH�IHGHUDO�JRYHUQPHQW�KDV�QHYHU�FRQGXFWHG�D SURJUDPPDWLF�DQDO\VLV�WR�HYDOXDWH�WKH�FXPXODWLYH�
HIIHFWV�RI�LWV�OHDVLQJ�GHFLVLRQV�RU�WUDQVSRUW�DSSURYDOV�RQ�IRVVLO�IXHO�XVH�DQG�*+*�HPLVVLRQV��7KH�
UHVXOW�LV�D�SDWFKZRUN�RI�SURMHFW�OHYHO�1(3$�GRFXPHQWDWLRQ�WKDW�SURYLGHV�RQO\�SLHFHV RI�LQVLJKW�
RQ�KRZ�IHGHUDO�GHFLVLRQV�DERXW�IRVVLO�IXHO VXSSO\ LQIUDVWUXFWXUH�DIIHFW�IRVVLO�IXHO�XVH�DQG�*+*�
HPLVVLRQV��

/LWLJDWLRQ�KDV SOD\HG�D�PDMRU�UROH�LQ�SURPSWLQJ�PRUH�WKRURXJK�DQDO\VLV�RI�*+*�HPLVVLRQ�
LPSDFWV�� 2XU����� DUWLFOH��'RZQVWUHDP�DQG�8SVWUHDP�*UHHQKRXVH�*DV�(PLVVLRQV��7KH�3URSHU�
6FRSH�RI�1(3$�5HYLHZ��DQDO\]HG ZKHWKHU 1(3$�UHTXLUHG�DJHQFLHV�WR�DFFRXQW�IRU�HPLVVLRQV�
IURP�DFWLYLWLHV�WKDW�RFFXU�³XSVWUHDP´�RU�³GRZQVWUHDP´�RQ�WKH�IRVVLO�IXHO�VXSSO\�FKDLQ�DV�LQGLUHFW�
HIIHFWV�RI�SURSRVHG�SURMHFWV��DQG�FRQFOXGHG�WKDW�LW�GRHV�� +HUH��ZH�IRFXV�RQ�UHFHQW�WUHQGV�LQ�
HQYLURQPHQWDO�UHYLHZ�DQG�1(3$�OLWLJDWLRQ DQG�H[DPLQH VRPH�RI�WKH�PRUH�QXDQFHG�TXHVWLRQV�RI�
VFRSH�DQG�VLJQLILFDQFH��UHODWHG�WR�DJHQFLHV¶ DVVXPSWLRQV�DQG�DQDO\WLFDO�WHFKQLTXHV��DV�ZHOO�DV�WKH�
FRUH�TXHVWLRQ�RI ZKHWKHU�DQG�WR�ZKDW�H[WHQW�1(3$�UHTXLUHV�DJHQFLHV WR�ORRN�DW�WKH�FXPXODWLYH�
HIIHFWV�RI�PXOWLSOH�IRVVLO�IXHO�OHDVLQJ�DQG�WUDQVSRUWDWLRQ�DSSURYDOV��:H�DUJXH�WKDW�DJHQFLHV�WRR�
RIWHQ�VKRUW�FKDQJH WKH�SXEOLF�E\�VHHNLQJ�WR�OLPLW�WKH�VFRSH�RI�WKHLU�HQYLURQPHQWDO�DVVHVVPHQWV�
DQG�WR�HOLGH�WKH�TXHVWLRQ�RI�VLJQLILFDQFH��DQG�WKDW�PRUH�FRPSUHKHQVLYH�DQDO\VHV�DUH QHFHVVDU\�LQ�
RUGHU�WR�GUDZ�PHDQLQJIXO�FRQFOXVLRQV�DERXW�WKH�HIIHFW�RI�JRYHUQPHQW�GHFLVLRQ�PDNLQJ�RQ�IRVVLO�
IXHO�XVH DQG�FOLPDWH�FKDQJH��

,Q�RXU�YLHZ��IXOO�FRPSOLDQFH�ZLWK�1(3$¶V�UHTXLUHPHQWV�PDWWHUV��&ULWLFV�PD\�FRQWHQG�WKDW�1(3$�
LV�PHUHO\�D�³SDSHU�WLJHU´�LQ�WKDW�LW�LPSRVHV�VLJQLILFDQW�SURFHGXUDO�REOLJDWLRQV�ZLWKRXW�DQ\�
VXEVWDQWLYH�UHTXLUHPHQW�WR�PLWLJDWH�RU�DYRLG�DGYHUVH�HQYLURQPHQWDO�LPSDFWV��%XW�WKH�1(3$�

� 7KHUH�LV�D�JURZLQJ�ERG\�RI�UHVHDUFK�RQ�ZKDW�1(3$�UHTXLUHV�LQ�WKLV�FRQWH[W��6HH��H�J���$UQROG�:��5HLW]H��-U���7KH�
5ROH�RI�1(3$�LQ�)RVVLO�)XHO�5HVRXUFH�'HYHORSPHQW�DQG�8VH�LQ�WKH�:HVWHUQ�8QLWHG�6WDWHV��������%�&��(QYWO��$II��/��
5HY��������������-HVVLFD�:HQW]��$VVHVVLQJ�WKH�,PSDFWV�RI�&OLPDWH�&KDQJH�RQ�WKH�%XLOW�(QYLURQPHQW��$�)UDPHZRUN�
IRU�(QYLURQPHQWDO�5HYLHZV�����(/5���������������0LFKDHO�%XUJHU��$�&DUERQ�)HH�DV�0LWLJDWLRQ�IRU�)RVVLO�)XHO�
([WUDFWLRQ�2Q�)HGHUDO�/DQGV�����&ROXP��-��(QYWO��/��������������6HH�DOVR -DPHV�:��&ROHPDQ��%H\RQG�WKH�3LSHOLQH�
:DUV��5HIRUPLQJ�(QYLURQPHQWDO�$VVHVVPHQW�RI�(QHUJ\�7UDQVSRUW�,QIUDVWUXFWXUH�������87$+�/��5(9��������������
-DPHV�:��&ROHPDQ��3LSHOLQHV�	�3RZHU�OLQHV��%XLOGLQJ�WKH�(QHUJ\�7UDQVSRUW�)XWXUH�����2+,2�67��/��-����� �������
� 0LFKDHO�%XUJHU�	�-HVVLFD�:HQW]��'RZQVWUHDP�DQG�8SVWUHDP�(PLVVLRQV��7KH�3URSHU�6FRSH�RI�1(3$�5HYLHZ�����
+$59$5'�(197/� /� 5(9� �����������
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UHYLHZ�SURFHVV FDQ�OHDG�WR LPSURYHG�HQYLURQPHQWDO�GHFLVLRQ�PDNLQJ��SDUWLFXODUO\�ZKHQ�WKH�
VWDWXWH¶V SURFHGXUDO�PDQGDWHV�DUH�IXOO\�LPSOHPHQWHG�DQG�HQIRUFHG�� 7KH�GLVFORVXUH�RI�
HQYLURQPHQWDO�LPSDFWV�PDNHV�DQ�DJHQF\�DFFRXQWDEOH�IRU�WKRVH�LPSDFWV��WKXV�SODFLQJ�SUHVVXUH�RQ�
WKH�DJHQF\�WR�PLWLJDWH�RU�DYRLG�DGYHUVH LPSDFWV�ZKLFK�FDQQRW�EH�MXVWLILHG�E\�WKH�SURMHFW¶V�
EHQHILWV�RU�DUH�RWKHUZLVH�XQDFFHSWDEOH�WR�WKH�SXEOLF��7KLV�DSSHDUV�WR�EH�WUXH�IRU�WKH�IRVVLO�IXHO
VXSSO\ SURSRVDOV�GLVFXVVHG�LQ�WKLV�DUWLFOH��WKH�IDFW�WKDW�DJHQFLHV�KDYH�WULHG�WR�OLPLW�WKHLU�*+*�
GLVFORVXUHV DQG�GRZQSOD\�WKH�VLJQLILFDQFH�RI�*+*�HPLVVLRQV�VXJJHVWV�WKDW�WKH\�DUH�FRQFHUQHG�
DERXW�WKH�SRWHQWLDO�FRQVHTXHQFHV�RI�VXFK�GLVFORVXUH��%XW�WKLV�SUDFWLFH�FDQQRW�FRQWLQXH��7KH�
IHGHUDO�JRYHUQPHQW�QHHGV�WR�DVVHVV�DQG�GLVFORVH�WKH�HPLVVLRQV�LPSDFWV�RI�WKH�IRVVLO�IXHO�
SURGXFWLRQ�DQG�WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH�WKDW�LW�DXWKRUL]HV� QRW�RQO\�WR�VXSSRUW�LQIRUPHG�
GHFLVLRQ�PDNLQJ��EXW�DOVR�WR�HQVXUH�WKDW�WKH�SXEOLF�KDV�DFFHVV�WR�WKLV�LQIRUPDWLRQ�DQG�FDQ�
PHDQLQJIXOO\�HQJDJH�ZLWK�SROLF\PDNHUV�RQ�DSSURSULDWH�VXSSO\�VLGH�SROLFLHV�IRU�IRVVLO�IXHOV��

3DUW�,,�SURYLGHV�D�IDFWXDO�DQG�OHJDO�EDFNJURXQG��,W�GLVFXVVHV�WKH�UDWLRQDOH�IRU�FULWLFDOO\�HYDOXDWLQJ�
IRVVLO�IXHO�VXSSO\�SURMHFWV�LQ�WKH�FRQWH[W�RI�FOLPDWH�FKDQJH�JRDOV�DQG�SROLFLHV��H[SODLQV�WKH�VFRSH�
RI�8�6��IHGHUDO�DXWKRULW\�RYHU�IRVVLO�IXHO�H[WUDFWLRQ�DQG�WUDQVSRUW�SURSRVDOV��VXPPDUL]HV�1(3$�
UHTXLUHPHQWV�WKDW�DUH�UHOHYDQW�WR�WKH�8�6��JRYHUQPHQW¶V�UHYLHZ�RI�VXFK�SURSRVDOV��DQG�UHYLHZV�
WKH�HYROXWLRQ�RI�IHGHUDO�SUDFWLFH�DQG�SROLF\�RQ�IRVVLO�IXHO�GHYHORSPHQW�DQG�1(3$�UHYLHZV��3DUW�
,,,�VXPPDUL]HV DQG�V\QWKHVL]HV�UHFHQW�FDVH�ODZ�RQ�WKH�VFRSH�RI�*+*�HPLVVLRQV�WKDW�PXVW�EH�
GLVFORVHG�DV�HIIHFWV�RI�IRVVLO�IXHO�VXSSO\�SURMHFWV�XQGHU�1(3$��IRFXVLQJ�RQ�HPLVVLRQV�ZKLFK�
TXDOLI\�DV�LQGLUHFW�HIIHFWV��FXPXODWLYH�HIIHFWV��DQG�HIIHFWV�RI�UHODWHG DFWLRQV��3DUW�,9�H[DPLQHV
QHZ�DQG�HPHUJLQJ�OHJDO�TXHVWLRQV�WKDW�SHUWDLQ�WR *+*�HPLVVLRQV�DQDO\VLV�XQGHU 1(3$��
SDUWLFXODUO\ WKH�UHDVRQDEOHQHVV�RI�DJHQF\�DVVXPSWLRQV�DQG�ILQGLQJV�UHODWHG�WR �L��WKH�HIIHFW�RI�
IRVVLO�IXHO�VXSSO\�SURMHFWV�RQ�HQHUJ\�PDUNHWV�DQG�IRVVLO�IXHO�HQG�XVH��DQG�WKH�QHW�HPLVVLRQV�
LPSDFW�RI�WKH�SURSRVDO�LQ�OLJKW�RI�WKRVH�PDUNHW�LPSDFWV����LL��WKH�VLJQLILFDQFH�RI�*+*�HPLVVLRQV
LPSDFWV��DQG��LLL��WKH�HYDOXDWLRQ�RI�DOWHUQDWLYHV�DQG�PLWLJDWLRQ�PHDVXUHV�WKDW�ZRXOG�UHGXFH�*+*�
HPLVVLRQV� 3DUW�9 FRQFOXGHV ZLWK�D�VXPPDU\�RI�NH\�SRLQWV�DQG�UHFRPPHQGDWLRQV RQ�KRZ�
DJHQFLHV�FDQ�EHVW�VDWLVI\�WKHLU�1(3$�REOLJDWLRQV�LQ�WKLV�FRQWH[W�

,,� %$&.*5281'

7KH�,QWHUJRYHUQPHQWDO�3DQHO�RQ�&OLPDWH�&KDQJH��,3&&�¶V�VSHFLDO�UHSRUW�RQ�*OREDO�:DUPLQJ�RI�
����& DQG�WKH�8�6��*OREDO�&KDQJH�5HVHDUFK�3URJUDP��86*&53�¶V�)RXUWK�1DWLRQDO�&OLPDWH�
$VVHVVPHQW UHFRJQL]H�WKDW�UDSLG�UHGXFWLRQV�LQ�JUHHQKRXVH�JDV�HPLVVLRQV ZLOO�EH�QHHGHG�WR�OLPLW�
JOREDO�ZDUPLQJ�WR�����& RU�³ZHOO�EHORZ´���&�� (YHQ�LI�ZH�DWWDLQ�WKLV�DPELWLRXV�JRDO��WKH�ZRUOG�

� 6HH��H�J� 0LFKDHO�&��%OXPP�	�.HLWK�0RVPDQ��7KH�2YHUORRNHG�5ROH�RI�WKH�1DWLRQDO�(QYLURQPHQWDO�3ROLF\�$FW�LQ�
3URWHFWLQJ�WKH�:HVWHUQ�(QYLURQPHQW��1(3$�LQ�WKH�1LQWK�&LUFXLW����:$6+� -� (197/� /�	3� �����������5D\PRQG�
/DZV��1(3$�DQG�WKH�1RUWKHUQ�,QWHJUDWHG�6XSSO\�3URMHFW��:LHOGLQJ�WKH�µ3DSHU�7LJHU¶�LQ�WKH�7HQWK�&LUFXLW�����&2/2�
1$7� 5(6285&(6� (1(5*<�	 (197/� /� 5(9� ������������3DXO�6WDQWRQ�.LEHO��7KH�3DSHU�7LJHU�$ZDNHQV��1RUWK�
$PHULFDQ�(QYLURQPHQWDO�ODZ�$IWHU�WKH�&R]XPHO�5HHI�&DVH�����&2/80%,$�-� 75$161$7,21$/�/$: �����������
� ,3&&� 63(&,$/�5(3257� */2%$/�:$50,1*�2)���� �& �9��0DVVRQ�'HOPRWWH�HW�DO��HGV���������86*&53��,PSDFWV��
5LVNV��DQG�$GDSWDWLRQ�LQ�WKH�8QLWHG�6WDWHV��)2857+�1$7,21$/�&/,0$7(�$66(660(17�92/� ,, �'�5��5HLGPLOOHU�HW�
DO��HGV��������
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ZLOO�VWLOO�H[SHULHQFH�D�ZLGH�UDQJH�RI�VLJQLILFDQW�DQG�DGYHUVH�LPSDFWV�IURP�FOLPDWH�FKDQJH��EXW�WKH�
SRWHQWLDO�LPSDFWV�RI���&�RU���&�RI�ZDUPLQJ�ZRXOG�EH�GUDPDWLFDOO\�ZRUVH��%XW�GHVSLWH�EURDG�
VFLHQWLILF�FRQVHQVXV�RQ�WKLV�LPSHUDWLYH DQG�QDWLRQDO�FRPPLWPHQWV�WR�DGGUHVV�FOLPDWH�FKDQJH��
*+* HPLVVLRQV DQG�DWPRVSKHULF�FRQFHQWUDWLRQV FRQWLQXH�WR�LQFUHDVH��EUHDNLQJ�UHFRUGV�LQ�ERWK
���� DQG��������

*OREDOO\��IRVVLO�IXHO�FRPEXVWLRQ�UHPDLQV�WKH�GRPLQDQW�VRXUFH�RI�DQWKURSRJHQLF�*+*�HPLVVLRQV�
DV ZHOO�DV�WKH�SULPDU\�GULYHU�RI�UHFHQW�HPLVVLRQ�LQFUHDVHV��� 7KH�JURZWK�LQ�IRVVLO�IXHO�HPLVVLRQV�
DFWXDOO\�DFFHOHUDWHG�LQ������DQG������QRWZLWKVWDQGLQJ WKH DGRSWLRQ�RI�WKH�3DULV�$JUHHPHQW��,Q�
WKH�8�6���IRVVLO�IXHO�HPLVVLRQV�LQFUHDVHG�E\������LQ ������WKH�VHFRQG�ODUJHVW�PDUJLQ�LQ����\HDUV��
DIWHU�WKUHH�\HDUV�RI�GHFOLQH��� 7KLV�LQFUHDVH�RFFXUUHG�GHVSLWH D�VWHHS�GURS�LQ FRDO�XVH EHFDXVH�WKH�
UHGXFWLRQV�LQ�FRDO�UHODWHG HPLVVLRQV�ZHUH�PRUH�WKDQ�RIIVHW�E\ VLJQLILFDQW�LQFUHDVHV�LQ�RLO�DQG�JDV�
FRQVXPSWLRQ���

7KHUH�LV�VWLOO�D�YHU\�QDUURZ�ZLQGRZ�RI�WLPH�LQ�ZKLFK�DFWLRQ�FRXOG�EH�WDNHQ�WR�PHHW�WKH�3DULV�
$JUHHPHQW��2QH VWXG\�IRXQG�WKDW�LW�PD\�VWLOO�EH�SRVVLEOH�WR�OLPLW�JOREDO�ZDUPLQJ�WR�����&�LI�DOO�
IRVVLO�IXHO�SRZHUHG�LQIUDVWUXFWXUH��SRZHU�SODQWV��IDFWRULHV��YHKLFOHV��VKLSV��DQG�SODQHV��DUH�
UHSODFHG�E\�]HUR�FDUERQ�DOWHUQDWLYHV�DW�WKH�HQG�RI�WKHLU�XVHIXO�OLYHV�DQG�QR�QHZ�IRVVLO�IXHO�
SRZHUHG�LQIUDVWUXFWXUH�LV�FRQVWUXFWHG��EXW�WKH�ZRUOG�ZRXOG�OLNHO\�H[FHHG�WKDW�WDUJHW�LI�WKLV�SKDVH�
RXW�LV�GHOD\HG�XQWLO�������� 7KLV�LV�LQ�OLQH�ZLWK�WKH�,3&&¶V�ILQGLQJV WKDW OLPLWLQJ�JOREDO�ZDUPLQJ�
WR�����&�ZRXOG�UHTXLUH�³UDSLG�DQG�IDU�UHDFKLQJ´�FKDQJHV�DFURVV�DOO�VHFWRUV��SDUWLFXODUO\�WKH�
HQHUJ\�DQG�WUDQVSRUW�VHFWRUV���

$� 7KLQNLQJ�&ULWLFDOO\�$ERXW�)RVVLO�)XHO�6XSSO\�DQG�&OLPDWH�3ROLF\

7R�DFFHOHUDWH�WKH�IRVVLO�IXHO�SKDVH�RXW��PDQ\�DGYRFDWH IRU�VXSSO\�VLGH�SROLFLHV�DLPHG�DW�OLPLWLQJ�
IRVVLO�IXHO�H[WUDFWLRQ�DQG WKH�H[SDQVLRQ�RI�LQIUDVWUXFWXUH�WR�WUDQVSRUW�IXHOV�WR�HQG�XVHUV�± WKH�
FHQWUDO�PHVVDJH�WR�JRYHUQPHQWV�EHLQJ�WR�³NHHS�LW�LQ�WKH�JURXQG�´�� 7KHVH�DGYRFDF\�HIIRUWV�DUH�
JURXQGHG�LQ�VFLHQWLILF�UHVHDUFK�RQ�IRVVLO�IXHOV�DQG�WKH�JOREDO�FDUERQ�EXGJHW��PRVW�QRWDEO\�D������
VWXG\�ZKLFK�IRXQG�WKDW�WKH�ZRUOG�ZRXOG�QHHG�WR�OHDYH�DW�OHDVW�����RI�WKH�UHPDLQLQJ�NQRZQ�IRVVLO�
IXHO�UHVHUYHV�XQXVHG�LQ�RUGHU�WR�KDYH�D�����FKDQFH�RI�OLPLWLQJ�JOREDO�ZDUPLQJ�WR���&��� ,W LV�QRW�
MXVW�XQGHYHORSHG�UHVHUYHV�WKDW�QHHG�WR�EH�OHIW�LQ�WKH�JURXQG��DQRWKHU�VWXG\�RQ�GHYHORSHG�UHVHUYHV�

�� *OREDO�&DUERQ�3URMHFW��*OREDO�&DUERQ�%XGJHW�������KWWSV���ZZZ�JOREDOFDUERQSURMHFW�RUJ�FDUERQEXGJHW��,($��
*OREDO�(QHUJ\�	�&2� 6WDWXV�5HSRUW�������KWWSV���ZHEVWRUH�LHD�RUJ�JOREDO�HQHUJ\�FR��VWDWXV�UHSRUW�������12$$��
*OREDO�0RQWKO\�0HDQ�&2���KWWSV���ZZZ�HVUO�QRDD�JRY�JPG�FFJJ�WUHQGV�JOREDO�KWPO �ODVW�YLVLWHG�6HSW�����������
�� ,G�
�� 5KRGLXP�*URXS��)LQDO�86�(PLVVLRQV�(VWLPDWHV�IRU�������KWWSV���UKJ�FRP�UHVHDUFK�ILQDO�XV�HPLVVLRQV�HVWLPDWHV�
IRU������ �0D\�����������
�� ,G�
�� &KULVWRSKHU�-��6PLWK�HW�DO���&XUUHQW�)RVVLO�)XHO�,QIUDVWUXFWXUH�'RHV�1RW�<HW�&RPPLW�8V�WR������&�:DUPLQJ�����
1$785(�&20081,&$7,216 ������������
�� ,3&& ��������VXSUD QRWH���
�� 6HH�JHQHUDOO\��.DWH�6FKLPHO��+RZ�WKH�.HHS�,W�LQ�WKH�*URXQG�0RYHPHQW�&DPH�WR�%H��+,*+�&28175<�1(:6��
-XO������������KWWS���ZZZ�KFQ�RUJ�DUWLFOHV�KRZ�WKH�NHHS�LW�LQ�WKH�JURXQG�PRYHPHQW�JDLQHG�PRPHQWXP�
�� 0F*ODGH�	�(NLQV ��������VXSUD QRWH����DW�����
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IRXQG�WKDW WKH�SRWHQWLDO�FDUERQ�HPLVVLRQV�IURP�WKH�RLO��JDV��DQG�FRDO�LQ�WKH�ZRUOG¶V�FXUUHQWO\�
RSHUDWLQJ�ILHOGV�DQG�PLQHV�ZRXOG�WDNH�XV�EH\RQG���& LI�WKRVH�UHVHUYHV�DUH�IXOO\�H[SORLWHG��DQG�
WKDW�GHYHORSHG�UHVHUYHV�RI�RLO�DQG�JDV�DORQH�DUH�HQRXJK�WR�SXVK�WKH�ZRUOG�EH\RQG� ����&�RI�
ZDUPLQJ�HYHQ�LI�FRDO�LV SKDVHG�RXW�LPPHGLDWHO\���

*RYHUQPHQWV�KDYH�EHHQ�VORZ�WR�HQDFW�VXSSO\�VLGH UHVWULFWLRQV��LQ�SDUW�EHFDXVH�IRVVLO�IXHO�
H[WUDFWLRQ�DQG�WUDGH�DUH�YLHZHG�DV�FHQWUDO�WR�HFRQRPLF�GHYHORSPHQW�DQG�HQHUJ\�VHFXULW\��DQG�LQ�
SDUW�EHFDXVH�VXSSO\�VLGH�DFWLRQV�DUH�VRPHWLPHV�YLHZHG�DV�LQHIIHFWLYH�LQ�D�JOREDO�PDUNHWSODFH���
2QH�FULWLFDO�TXHVWLRQ�LV�ZKHWKHU�JRYHUQPHQW�DSSURYDOV�RI�QHZ IRVVLO�IXHO�VXSSO\�SURMHFWV�DUH�
IXQGDPHQWDOO\�DW�RGGV�ZLWK�WKH�LPSHUDWLYH�WR�SKDVH�RXW�IRVVLO�IXHO�XVH���7KH�DQVZHU�WR�WKLV�
TXHVWLRQ�PD\�VHHP�REYLRXV��EXW�GLIIHUHQW�SURMHFWV�PD\�ZDUUDQW�GLIIHUHQW�FRQFOXVLRQV��D�SURSRVDO�
WR�H[SORLW�QHZ�FRDO�UHVHUYHV�PD\�EH�WRWDOO\�DW�RGGV�ZLWK�FOLPDWH�JRDOV��ZKHUHDV�D�QDWXUDO�JDV�
SLSHOLQH PLJKW�EH�MXVWLILHG�LI�WKHUH�LV�VRXQG�HYLGHQFH�WKDW�LW�ZLOO�UHGXFH�FRDO�XVH�DPRQJ�HQG�XVHUV
± EXW�VXFK�D�MXVWLILFDWLRQ�ZRXOG�QHHG�WR�EH�VXSSRUWHG�E\�DQ�DQDO\VLV�RI�ZKHWKHU�WKHUH�DUH�
DOWHUQDWLYHV�WR�FRDO�DQG�JDV IRU�PHHWLQJ�HQHUJ\�GHPDQG��VXFK�DV�UHQHZDEOHV�RU�HIILFLHQF\�
LPSURYHPHQWV��DQG�ZKHWKHU�WKH�LQYHVWPHQW�LQ�QHZ�QDWXUDO�JDV�LQIUDVWUXFWXUH�ZLOO�³ORFN�LQ´�
UHOLDQFH�RQ�QDWXUDO�JDV�UDWKHU�WKDQ�FDUERQ�IUHH�HQHUJ\�VXEVWLWXWHV� 8SRQ�FDUHIXO�DVVHVVPHQW��
GHFLVLRQ�PDNHUV�PD\�ILQG�WKDW�WKH�H[SDQVLRQ�RI�DQ\ IRVVLO IXHO�SURGXFWLRQ�RU�WUDQVSRUWDWLRQ�
LQIUDVWUXFWXUH�LV LUUDWLRQDO�DQG LPSUXGHQW�LQ�OLJKW�RI�WKH�QHHG�WR�LPPHGLDWHO\�DQG�UDSLGO\�SKDVH�
RXW�IRVVLO�IXHO�XVH�DQG�WKH�SURVSHFW�WKDW�VXFK LQYHVWPHQWV�PD\ UHVXOW�LQ�VWUDQGHG�DVVHWV�ZLWKLQ�WKH�
QH[W�VHYHUDO�GHFDGHV���

$�UHODWHG�TXHVWLRQ�LV�ZKHWKHU�VXSSO\�VLGH�UHVWULFWLRQV�DUH�ERWK�HIIHFWLYH�DW�UHGXFLQJ�IRVVLO�IXHO�
XVH�DQG�LQ�DOLJQPHQW�ZLWK�RWKHU�SROLF\�JRDOV��+HUH��DJDLQ��WKH�DQDO\VLV�LV�FRPSOLFDWHG�� &ULWLFV
KDYH�DUJXHG�WKDW�VXFK�SROLFLHV�PD\�EH LQHIIHFWLYH��HFRQRPLFDOO\�VXERSWLPDO� DQG�PD\�WKUHDWHQ�
HQHUJ\�VHFXULW\��� %XW�WKHUH�LV�D�JURZLQJ�ERG\�RI�UHVHDUFK�VXJJHVWLQJ�WKDW VXSSO\�VLGH�SROLFLHV�
FDQ�DQG�VKRXOG�EH�LQWHJUDWHG�LQWR�WKH�SRUWIROLR�RI�JRYHUQPHQW�UHVSRQVHV�WR�FOLPDWH�FKDQJH��)RU�
H[DPSOH��RQH VWXG\�IRXQG WKDW�³UHVWULFWLYH�VXSSO\�VLGH�SROLF\�LQVWUXPHQWV��WDUJHWLQJ�IRVVLO�IXHOV��
KDYH�QXPHURXV�FKDUDFWHULVWLF�HFRQRPLF�DQG�SROLWLFDO�DGYDQWDJHV�RYHU�RWKHUZLVH�VLPLODU�
UHVWULFWLYH�GHPDQG�VLGH�LQVWUXPHQWV��WDUJHWLQJ�JUHHQKRXVH�JDVHV�´�LQFOXGLQJ���L��ORZ�
DGPLQLVWUDWLYH�DQG�WUDQVDFWLRQ�FRVWV���LL��KLJKHU�DEDWHPHQW�FHUWDLQW\���LLL��FRPSUHKHQVLYH�ZLWKLQ�
VHFWRU�FRYHUDJH���LY��DGYDQWDJHRXV�SULFH�HIILFLHQF\�HIIHFWV���Y��WKH�PLWLJDWLRQ�RI�LQIUDVWUXFWXUH�

�� 0XWWLWW�HW�DO����������VXSUD QRWH��
�� )RU�D�PRUH�LQ�GHSWK�DQDO\VLV�RI�ZK\�VXSSO\�VLGH�SROLFLHV�KDYH�QRW�EHHQ�ZLGHO\�XVHG�WR�GDWH��VHH�0LFKDHO�/D]DUXV�
	�+DUUR�YDQ�$VVHOW��)RVVLO�)XHO�6XSSO\�DQG�&OLPDWH�3ROLF\��([SORULQJ�WKH�5RDG�/HVV�7DNHQ������&OLPDWLF�&KDQJH���
��������0LFKDHO�/D]DUXV�HW�DO���6XSSO\�VLGH�&OLPDWH�3ROLF\��7KH�5RDG�/HVV�7DNHQ� 6(,�:RUNLQJ�3DSHU�1R���������
�������
�� )RU�PRUH�LQIRUPDWLRQ�RQ�VWUDQGHG�DVVHWV��VHH�%HQ�&DOGHFRWW�HW�DO���6WUDQGHG�$VVHWV��$�&OLPDWH�5LVN�&KDOOHQJH
�,QWHU�$PHULFDQ�'HYHORSPHQW�%DQN��������-�)��0HUFXUH�HW�DO���0DFURHFRQRPLF�,PSDFW�RI�6WUDQGHG�)RVVLO�)XHO�
$VVHWWV����1$785(�&/,0$7(�&+$1*( ������������7HG 1DFH�HW�DO���3LSHOLQH�%XEEOH��1RUWK�$PHULFD�LV�%HWWLQJ�2YHU�
���7ULOOLRQ�RQ�D�5LVN\�)RVVLO�,QIUDVWUXFWXUH�%RRP �*OREDO�(QHUJ\�0RQLWRU�������
�� 6HH��H�J�� 0LFKDHO�$��/HYL��7KH�(QYLURQPHQWDO�DQG�&OLPDWH�6WDNHV�LQ�$UFWLF�2LO�'ULOOLQJ��&RXQFLO�RQ�)RUHLJQ�
5HODWLRQV�%ORJ��0D\����������� KWWSV���ZZZ�FIU�RUJ�EORJ�HQYLURQPHQWDO�DQG�FOLPDWH�VWDNHV�DUFWLF�RLO�GULOOLQJ
�DUJXLQJ�WKDW�VXSSO\�VLGH�UHVWULFWLRQV�RQ�IRVVLO�IXHO�VXSSO\�LQ�RQH�MXULVGLFWLRQ�DUH�LQHIIHFWLYH�GXH�WR�JOREDO�WUDGH�LQ�
IRVVLO�IXHOV��
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³ORFN�LQ´�ULVNV��DQG��YL��PLWLJDWLRQ�RI�WKH�³JUHHQ�SDUDGR[´�± WKDW�LV��WKH�ULVN�WKDW�SROLFLHV�
UHGXFLQJ�WKH�YDOXH�RI�IRVVLO�IXHO�UHVRXUFHV�ZLOO�FDXVH�DQ�LQFUHDVH�LQ�FRQVXPSWLRQ�RI�WKRVH�
UHVRXUFHV��� 2WKHU�VWXGLHV�KDYH�IRXQG�WKDW�FRQVWUDLQLQJ�IRVVLO�IXHO�SURGXFWLRQ�DQG�VXSSO\�FDQ�
VLJQLILFDQWO\�LQFUHDVH�IXHO�SULFHV�WKHUHE\�UHGXFLQJ�FRQVXPSWLRQ�YLV�j�YLV�ORZHU�FDUERQ�HQHUJ\�
VRXUFHV��� ,Q�SDUWLFXODU��D������VWXG\�IRXQG�WKDW�FHDVLQJ�WKH�LVVXDQFH�RI�QHZ�OHDVHV�IRU�IRVVLO�IXHO�
H[WUDFWLRQ�RQ�IHGHUDO�ODQGV�DQG�ZDWHUV�LQ�WKH�8�6��ZRXOG�UHGXFH�JOREDO�&2� HPLVVLRQV�E\�DQ�
HVWLPDWHG�����PLOOLRQ�WRQV�DQQXDOO\�E\�������ZKLFK�ZRXOG�EH�FRPSDUDEOH�WR�WKH�HIIHFWV�RI�RWKHU�
PDMRU�FOLPDWH�SROLFLHV�DGRSWHG�RU�FRQVLGHUHG�E\�WKH�2EDPD�DGPLQLVWUDWLRQ���

%� )HGHUDO�$XWKRULW\�2YHU )RVVLO�)XHO�([WUDFWLRQ�DQG�7UDQVSRUW

7KH 8�6��IHGHUDO�JRYHUQPHQW�RYHUVHHV�WKH�OHDVLQJ�RI FRDO��RLO��DQG�JDV�UHVHUYHV�RQ�SXEOLF�ODQGV��
ZKLFK�FRQWDLQ�PRUH�WKDQ�RQH�TXDUWHU RI�WKH�FRXQWU\¶V�NQRZQ�IRVVLO�IXHO�UHVHUYHV��� 7KH
'HSDUWPHQW�RI�,QWHULRU��'2,���%XUHDX�RI�/DQG�0DQDJHPHQW��%/0���8�6��)RUHVW�6HUYLFH��86)6���
%XUHDX�RI�2FHDQ�DQG�(QHUJ\�0DQDJHPHQW��%2(0���DQG�2IILFH�RI�6XUIDFH�0LQLQJ�5HFODPDWLRQ�
DQG�(QIRUFHPHQW��2605(��DOO�VKDUH�DXWKRULW\�RYHU�IRVVLO�IXHO�OHDVLQJ�RQ�SXEOLF�ODQGV�DQG�DFW�DV�
OHDG�DJHQFLHV�LQ�1(3$�UHYLHZV�IRU�WKHVH�DFWLYLWLHV��� 7KH�0LQHUDO�/HDVLQJ�$FW�DQG�RWKHU�VWDWXWHV�
JUDQW�EURDG�GLVFUHWLRQ�WR�WKHVH�DJHQFLHV�WR�GHFLGH�KRZ�DQG�ZKHWKHU�WR�OHDVH�IHGHUDO�ODQGV�IRU�

�� )HUJXV�*UHHQ�	�5LFKDUG�'HQQLVV��&XWWLQJ�:LWK�%RWK�$UPV�RI�WKH�6FLVVRUV��7KH�(FRQRPLF�DQG�3ROLWLFDO�&DVH�IRU�
5HVWULFWLYH 6XSSO\�6LGH�&OLPDWH�3ROLFLHV������&/,0$7,&�&+$1*( ����������
�� 3HWHU�(ULFNVRQ�	�0LFKDHO�/D]DUXV��:RXOG�&RQVWUDLQLQJ�86�)RVVLO�)XHO�3URGXFWLRQ�$IIHFW�*OREDO�&2� (PLVVLRQV"�
$�&DVH�6WXG\�RI�86�/HDVLQJ�3ROLF\������&/,0$7,&�&+$1*( �����������*HRUJLD�3LJJRW�HW�DO���6ZLPPLQJ�8SVWUHDP��
$GGUHVVLQJ�)RVVLO�)XHO�6XSSO\�8QGHU�WKH�81)&&&�����&/,0$7(�32/,&<��������������3KLOLSSH�/H�%LOORQ�	�%HULW�
.ULVWRIIHUVHQ��-XVW�&XWV�IRU�)RVVLO�)XHOV"�6XSSO\�VLGH�&DUERQ�&RQVWUDLQWV�DQG�(QHUJ\�7UDQVLWLRQ��(19,5210(17�

$1'�3/$11,1*�$� (&2120<�$1'�63$&(��'2,����������������;�����������������-LDQOLDQJ�:DQJ�HW�DO���7KH�
,PSOLFDWLRQV�RI�)RVVLO�)XHO�6XSSO\�&RQVWUDLQWV�RQ�&OLPDWH�&KDQJH�3URMHFWLRQV��$�6XSSO\�VLGH�$QDO\VLV�����)8785(6�
�����������&OHR 9HUNXLMO�HW�DO���$OLJQLQJ�)RVVLO�)XHO�3URGXFWLRQ�ZLWK�WKH�3DULV�$JUHHPHQW �6WRFNKROP�(QYLURQPHQW�
,QVWLWXWH��������)LOLS�-RKQVRQ�HW�DO���7KH�7KUHDW�WR�&OLPDWH�&KDQJH�0LWLJDWLRQ�3RVHG�E\�WKH�$EXQGDQFH�RI�)RVVLO�
)XHOV�����&/,0$7(�32/,&< ������������7DUDQ�) KQ HW�DO���&OLPDWH�3ROLFLHV�LQ�D�)RVVLO�)XHO�3URGXFLQJ�&RXQWU\�±
'HPDQG�9HUVXV�6XSSO\�6LGH�3ROLFLHV�����7+(�(1(5*<�-2851$/ ���������3HWHU�(ULFNVRQ�	�0LFKDHO�/D]DUXV��+RZ�
/LPLWLQJ�2LO�3URGXFWLRQ�&RXOG�+HOS�&DOLIRUQLD�0HHW�LWV�&OLPDWH�*RDOV��6WRFNKROP�(QYLURQPHQW�,QVWLWXWH��������
3HWHU�(ULFNVRQ��&RQIURQWLQJ�&DUERQ�/RFN�,Q��&DQDGD¶V�2LO�6DQGV��6WRFNKROP�(QYLURQPHQW�,QVWLWXWH��������/D]DUXV�
	�YDQ�$VVHOW ��������VXSUD QRWH�����/D]DUXV�HW�DO����������VXSUD�QRWH�����0XFK�RI�WKLV�UHVHDUFK�IRFXVHV�RQ�WKH�
HIIHFWV�RI�FRQVWUDLQLQJ�IRVVLO�IXHO�SURGXFWLRQ��EXW�LPSRVLQJ�FRQVWUDLQWV�RQ�IRVVLO�IXHO�WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH�
VXFK�LV�DOVR�D�VXSSO\�VLGH�DSSURDFK�ZKLFK�ZRXOG�DIIHFW�IXHO�SULFHV��GHPDQG��DQG�FRQVXPSWLRQ� 6HH�8�6��'2(��
1DWXUDO�*DV�,QIUDVWUXFWXUH�,PSOLFDWLRQV�RI�,QFUHDVHG�'HPDQG�IURP�WKH�(OHFWULF�3RZHU�6HFWRU ��������GLVFXVVLQJ�
KRZ�QDWXUDO�JDV�WUDQVPLVVLRQ�FRQVWUDLQWV�FDQ�LQFUHDVH�SULFHV���/HVVOH\�*RXGDU]L�	�)UDQFHV�:RRG��2Q/RFDWLRQ�,QF��
7KH�,PSDFWV�RI�5HVWULFWLQJ�)RVVLO�)XHO�(QHUJ\�3URGXFWLRQ��5HSRUW�3UHSDUHG�IRU�WKH�$PHULFDQ�3HWUROHXP�,QVWLWXWH�
��������ILQGLQJ�WKDW�D�8�6��SROLF\�FRQVLVWLQJ�RI�UHVWULFWLRQV�RQ�ERWK�H[WUDFWLRQ�DQG�WUDQVSRUW�SURMHFWV�ZRXOG�UHVXOW�LQ�
HFRQRP\�ZLGH�HPLVVLRQ�UHGXFWLRQV�DSSUR[LPDWHO\�����JUHDWHU�WKDQ�D UHIHUHQFH�FDVH ZLWKRXW�WKDW�SROLF\��
�� (ULFNVRQ 	�/D]DUXV���������VXSUD�QRWH����
�� $SSUR[LPDWHO\�RQH�WKLUG�RI�NQRZQ�FRDO�UHVHUYHV��RQH�TXDUWHU�RI�FUXGH�RLO UHVHUYHV��DQG�RQH�TXDUWHU�RI�QDWXUDO�JDV�
UHVHUYHV�DUH�ORFDWHG�RQ�SXEOLF�ODQGV�DQG�PDQDJHG�E\�WKH�IHGHUDO�JRYHUQPHQW��0DUF�+XPSKULHV��8�6��&UXGH�2LO�DQG�
1DWXUDO�JDV�3URGXFWLRQ�LQ�)HGHUDO�DQG�1RQIHGHUDO�$UHDV��&56�5HSRUW�1R��5��������������5REHUW�+��1HOVRQ� 7KH�
8VH�DQG�0DQDJHPHQW�RI�)HGHUDO�&RDO��3URSHUW\�DQG�(QYLURQPHQW�5HVHDUFK�&HQWHU��������
�� :KLFK�DJHQF\�RYHUVHHV�IRVVLO�IXHO�OHDVLQJ�GHSHQGV�RQ�ZKHUH�WKH�OHDVLQJ�RFFXUV��)RU�D�PRUH�GHWDLOHG�GLVFXVVLRQ��
VHH�%XUJHU�	�:HQW]���������3DUW�,�$���$GDP�9DQQ��(QHUJ\�3URMHFWV�RQ�)HGHUDO�/DQGV��/HDVLQJ�DQG�$XWKRUL]DWLRQ��
&56�5HSRUW�1R��5��������������
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IRVVLO�IXHO�GHYHORSPHQW��DQG�WKH�DJHQFLHV�FDQ�DQG�PXVW�DFFRXQW�IRU�HQYLURQPHQWDO�HIIHFWV�ZKHQ�
PDNLQJ�GHFLVLRQV�DERXW�WKH�ORFDWLRQ�DQG�DPRXQW�RI�ODQGV�PDGH�DYDLODEOH�IRU�OHDVLQJ���

7KH�IHGHUDO�JRYHUQPHQW�DOVR�KDV�FRQVLGHUDEOH�DXWKRULW\�RYHU�WKH�FRQVWUXFWLRQ RI�LQIUDVWUXFWXUH�
WKDW�LV�XVHG�WR�WUDQVSRUW�IRVVLO�IXHOV�WR�GRPHVWLF�DQG�LQWHUQDWLRQDO�PDUNHWV��7KH�)HGHUDO�(QHUJ\�
5HJXODWRU\�&RPPLVVLRQ��)(5&��KDV�DXWKRULW\�RYHU�WKH�VLWLQJ��FRQVWUXFWLRQ��DQG�RSHUDWLRQ�RI�
LQWHUVWDWH�QDWXUDO�JDV�SLSHOLQHV��OLTXLILHG�QDWXUDO�JDV��/1*��H[SRUW�WHUPLQDOV��DQG�DVVRFLDWHG�
LQIUDVWUXFWXUH�VXFK�DV�OLTXHIDFWLRQ�IDFLOLWLHV��,Q�DGGLWLRQ��'HSDUWPHQW�RI�(QHUJ\��'2(��
DXWKRUL]DWLRQ�LV�UHTXLUHG�IRU�/1*�H[SRUWV��7KH�6XUIDFH�7UDQVSRUWDWLRQ�%RDUG��67%��KDV�
H[FOXVLYH�OLFHQVLQJ�DXWKRULW\�RYHU�WKH�FRQVWUXFWLRQ�DQG�RSHUDWLRQ�RI�UDLO�OLQHV��ZKLFK�DUH�WKH�
SULPDU\�PRGH�RI�WUDQVSRUW�IRU�FRDO��7KH�IHGHUDO�JRYHUQPHQW�GRHV�QRW�KDYH�HTXLYDOHQW�DXWKRULW\�
RYHU�WKH�FRQVWUXFWLRQ�RI�RLO�SLSHOLQHV�± KRZHYHU��VXFK�SLSHOLQHV�IUHTXHQWO\�UHTXLUH�IHGHUDO�
DSSURYDOV�WKDW�WULJJHU�1(3$�UHTXLUHPHQWV��� 7KH�VWDWXWHV�DXWKRUL]LQJ�WKHVH�DJHQFLHV WR�DSSURYH�
WKLV�LQIUDVWUXFWXUH�DOVR�UHTXLUH�FRQVLGHUDWLRQ�RI�HQYLURQPHQWDO�LPSDFWV�DQG�WKH�UHVSRQVLEOH�
DJHQFLHV�KDYH�EURDG�GLVFUHWLRQ�WR�GHQ\�DSSURYDOV�EDVHG�RQ�HQYLURQPHQWDO�LPSDFWV�RU�RWKHU�LVVXHV�
SHUWDLQLQJ�WR�WKH�SXEOLF�LQWHUHVW���

&� 1(3$�5HTXLUHPHQWV�IRU�$VVHVVLQJ�,PSDFWV�RI�)RVVLO�)XHO�6XSSO\�3URMHFWV�

1(3$�HVWDEOLVKHV�D SURFHGXUDO�IUDPHZRUN�IRU�DVVHVVLQJ�WKH�HQYLURQPHQWDO�LPSDFWV�RI�IHGHUDO�
SURSRVDOV DQG�XVLQJ�WKRVH�DVVHVVPHQWV�WR�PDNH�EHWWHU�LQIRUPHG�GHFLVLRQV�DERXW ZKHWKHU�DQG KRZ�
WR�SURFHHG�ZLWK�WKRVH�SURSRVDOV� �� 7KH�VWDWXWH UHFRJQL]HV�WKDW�LW�LV�³WKH�FRQWLQXLQJ�UHVSRQVLELOLW\�
RI�WKH�)HGHUDO�*RYHUQPHQW�WR�XVH�DOO�SUDFWLFDEOH�PHDQV´�WR�³LPSURYH�DQG�FRRUGLQDWH´�IHGHUDO�
DFWLYLWLHV�VXFK�WKDW�WKH�1DWLRQ�PD\�³IXOILOO�WKH�UHVSRQVLELOLW\�RI�HDFK�JHQHUDWLRQ�DV�WUXVWHH�RI�WKH�
HQYLURQPHQW�IRU�VXFFHHGLQJ�JHQHUDWLRQV�´�� 7R�HIIHFWXDWH�WKLV�SROLF\��LW UHTXLUHV�IHGHUDO�DJHQFLHV�
WR�SUHSDUH�D�GHWDLOHG�HQYLURQPHQWDO�LPSDFW�VWDWHPHQW��(,6��IRU�SURSRVDOV�WKDW��VLJQLILFDQWO\�DIIHFW�
WKH�TXDOLW\�RI�WKH�KXPDQ�HQYLURQPHQW��LQ�ZKLFK�WKH�DJHQF\�PXVW�HYDOXDWH�WKH�HQYLURQPHQWDO�
HIIHFWV�RI�WKH�SURSRVDO�DQG�UHDVRQDEOH�DOWHUQDWLYHV��� 7KH�VWDWXWH�DOVR�HVWDEOLVKHV�D�&RXQFLO�RQ�
(QYLURQPHQWDO�4XDOLW\��&(4��ZKLFK�LV�UHVSRQVLEOH�IRU�LVVXLQJ UHJXODWLRQV�DQG�JXLGDQFH RQ�WKH�

�� 6HH %XUJHU�	�:HQW]���������VXSUD QRWH����3DUW�,�$���9DQQ���������VXSUD QRWH����
�� )RU�H[DPSOH��D�&OHDQ�:DWHU�$FW�6HFWLRQ�����SHUPLW�LV�UHTXLUHG�IRU�DQ\�SURMHFW�WKDW�LQYROYHV�WKH�GLVFKDUJH�RI�
GUHGJHG�DQG�RU�ILOO�PDWHULDOV�LQWR�QDYLJDEOH�ZDWHUV��WULEXWDULHV��DQG�DGMDFHQW�ZHWODQGV�����8�6�&�����������DQG�D�
5LYHUV�DQG�+DUERUV�$FW�6HFWLRQ����SHUPLW�LV�UHTXLUHG�IRU�SURMHFWV�WKDW�LQYROYH�FRQVWUXFWLRQ�DQG�RU�GUHGJH�DQG�ILOO�
DFWLYLWLHV�LQ�WKH�QDYLJDEOH�ZDWHUV�RI�WKH�8QLWHG�6WDWHV�����8�6�&���������
�� 6HH�%XUJHU�	�:HQW]���������VXSUD QRWH��� DW���������
�� 0XFK�KDV�DOUHDG\�EHHQ�ZULWWHQ�RQ�1(3$¶V�VZHHSLQJ�HQYLURQPHQWDO�SROLFLHV�DQG�UHYLHZ�UHTXLUHPHQWV��6HH��H�J���
%UDGOH\�.DUNNDLQHQ��7RZDUG�D�6PDUWHU�1(3$��0RQLWRULQJ�DQG�0DQDJLQJ�*RYHUQPHQW¶V�(QYLURQPHQWDO�
3HUIRUPDQFH������&2/80� /� 5(9� ��������±�����������7HG�%ROLQJ��0DNLQJ�WKH�&RQQHFWLRQ��1(3$�3URFHVVHV�IRU�
1DWLRQDO�(QYLURQPHQWDO�3ROLF\�����:$6+� 8� -� /� 	 32/¶< �����������
�� ���8�6�&���������E��
�� ���8�6�&���������&��
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LPSOHPHQWDWLRQ�RI 1(3$��� 7KH�&(4�UHJXODWLRQV�DQG�JXLGDQFH�DUH�VXSSOHPHQWHG�E\�DJHQF\�
VSHFLILF�UXOHV�DQG�SURFHGXUHV�IRU�1(3$�UHYLHZV�

7KH�6XSUHPH�&RXUW�KDV�LQWHUSUHWHG�1(3$¶V�PDQGDWHV�DV�³HVVHQWLDOO\ SURFHGXUDO´ EHFDXVH 1(3$
GRHV�QRW�UHTXLUH�DJHQFLHV�WR�DGRSW�DQ\�SDUWLFXODU FRXUVH�RI�DFWLRQ�EDVHG�RQ�WKH�RXWFRPH�RI�WKH�
UHYLHZ��� EXW KDV DOVR UHFRJQL]HG�WKDW�1(3$�VHUYHV�DQ�³DFWLRQ�IRUFLQJ´�IXQFWLRQ�DQG�LWV�
SURFHGXUDO�PDQGDWHV�PXVW�EH LQWHUSUHWHG�LQ�OLJKW�RI�LWV�WZLQ�DLPV�RI�SUHYHQWLQJ�XQLQIRUPHG�
DJHQF\�GHFLVLRQV�DQG�SURYLGLQJ�DGHTXDWH�GLVFORVXUH�WR�DOORZ�SXEOLF�SDUWLFLSDWLRQ�LQ�WKRVH�
GHFLVLRQV��� 7KXV��ZKHQ�DVVHVVLQJ�WKH�DGHTXDF\�RI� 1(3$�GRFXPHQWDWLRQ��FRXUWV�PXVW�FRQVLGHU�
ZKHWKHU�DQ�DJHQF\�KDV�RYHUORRNHG�RU�XQGHUHVWLPDWHG�DQ�LPSRUWDQW�HQYLURQPHQWDO�LPSDFW�WKDW�LV�
RI�FRQVHTXHQFH�WR�WKH�SXEOLF¶V�XQGHUVWDQGLQJ�RI�WKH�SURSRVDO�DQG�WKH�DJHQF\¶V�GHFLVLRQ�DERXW�
ZKHWKHU�DQG�KRZ�WR�SURFHHG�ZLWK�WKH�SURSRVDO���

%HORZ��ZH�VXPPDUL]H�1(3$�SURFHGXUHV�DQG�VRPH�RI�WKH�FRUH�UHTXLUHPHQWV�SHUWDLQLQJ�WR�WKH�
VFRSH�DQG�DGHTXDF\�RI�HQYLURQPHQWDO�UHYLHZV��KLJKOLJKWLQJ�DUHDV�WKDW�DUH�RI�SDUWLFXODU�UHOHYDQFH�
WR�WKH�DQDO\VLV�RI�IRVVLO�IXHO�VXSSO\�SURMHFWV�DQG�WKHLU�FRQWULEXWLRQ�WR�FOLPDWH�FKDQJH��:H�IRFXV�
RQ�WKH�UHTXLUHPHQWV�RXWOLQHG�LQ�&(4�UHJXODWLRQV��DV�WKHVH�DSSO\�WR�DOO�IHGHUDO�SURMHFWV��:H�DOVR�
EULHIO\ WRXFK�RQ�VRPH�DVSHFWV�RI�&(4¶V������JXLGDQFH�RQ�FOLPDWH�FKDQJH�DQG�1(3$�UHYLHZV���
ZKLFK�ZDV�UHVFLQGHG�E\�3UHVLGHQW�7UXPS��� DV�ZHOO�DV�WKH�QHZ�GUDIW�JXLGDQFH�WKDW�&(4�LVVXHG�LQ
-XQH������WR�WDNH�LWV�SODFH��� $OWKRXJK�WKH �����JXLGDQFH LV�QR�ORQJHU�LQ�HIIHFW��LW SURYLGHV�VRPH�
XVHIXO�LQVLJKWV�LQWR�KRZ�&(4�LQWHUSUHWHG�1(3$�UHTXLUHPHQWV�LQ�WKH�SDVW DQG�FRQWDLQV�UHODWLYHO\�
VSHFLILF�LQVWUXFWLRQV�WR�DJHQFLHV�RQ�KRZ�WR�PHDQLQJIXOO\�DFFRXQW�IRU�DQG�DVVHVV�WKH�VLJQLILFDQFH�
RI�*+*�HPLVVLRQV� 7KH������GUDIW�JXLGDQFH��LQ�FRPSDULVRQ��FRQWDLQV�D�QXPEHU�RI�SURYLVLRQV�
ZKLFK�DSSHDU�DLPHG�DW�OLPLWLQJ�1(3$�GLVFORVXUHV�RI�*+*�HPLVVLRQV�DQG�FOLPDWH�FKDQJH�
LPSDFWV��EXW�LQ�PDQ\�FDVHV�WKHVH�SURYLVLRQV�DUH�WRR�YDJXH�WR�SURYLGH�PHDQLQJIXO�GLUHFWLRQ��DQG�
LQ�PDQ\�FDVHV�PHUHO\�UHVWDWH�H[LVWLQJ�ODZ���

�� 1(3$�GRHV�QRW�H[SUHVVO\�VWDWH�WKDW�&(4�VKDOO�GHYHORS�LPSOHPHQWLQJ�UHJXODWLRQV�IRU�1(3$��5DWKHU��&(4¶V�
DXWKRULW\�WR�LVVXH�UHJXODWLRQV�XQGHU�1(3$�LV�EDVHG�RQ�WKH�GXWLHV�DQG�IXQFWLRQV�RXWOLQHG�LQ�7LWOH�,,�RI�1(3$��DV�ZHOO�
DV�WZR�([HFXWLYH�2UGHUV��6HH����8�6�&�������������GLUHFWLQJ�&(4�WR�³UHYLHZ�DQG�DSSUDLVH´�IHGHUDO�SURJUDPV
DQG�DFWLYLWLHV�WR�GHWHUPLQH�WKH�H[WHQW�WR�ZKLFK�WKH\�IXOILOO�WKH�VWDWXWH¶V�VWDWHG�SROLF\��DQG�WR�PDNH�UHFRPPHQGDWLRQV�
WR�WKH�3UHVLGHQW�ZLWK�UHVSHFW�WKHUHWR���([HF��2UGHU�1R�������������)HG��5HJ��������0DU������������([HF��2UGHU�1R��
�����������)HG��5HJ����������0D\������������&RXUWV�KDYH�FRQVLVWHQWO\�GHIHUUHG�WR�&(4¶V�LQWHUSUHWDWLRQ�RI�1(3$��
6HH��H�J�� 5REHUWVRQ�Y��0HWKRZ�9DOOH\�&LWL]HQV�&RXQFLO������8�6�������������������&(4�UHJXODWLRQV�DUH�HQWLWOHG�WR�
³VXEVWDQWLDO�GHIHUHQFH´���6HH�DOVR�$QGUXV�Y��6LHUUD�&OXE������8�6������������������
�� 9HUPRQW�<DQNHH�1XFOHDU�3RZHU &RUS��Y��15'&�������8�6�������������������6WU\FNHU
V�%D\�1HLJKERUKRRG�
&RXQFLO��,QF��Y��.DUOHQ������8�6�������������
�� 5REHUWVRQ�Y��0HWKRZ�9DOOH\ &LWL]HQV������8�6� ���� ��� ������� 6HH�DOVR�0DUVK�Y��2U��1DW��5HV��&RXQFLO������
8�6������������������UHIHUULQJ�WR�³WKH�$FW
V�PDQLIHVW�FRQFHUQ�ZLWK�SUHYHQWLQJ�XQLQIRUPHG�DFWLRQ´��
�� 0HWKRZ�9DOOH\������8�6��DW�����
�� &(4��)LQDO�*XLGDQFH�IRU�)HGHUDO�'HSDUWPHQWV�DQG�$JHQFLHV�RQ�&RQVLGHUDWLRQ�RI�*UHHQKRXVH�*DV�(PLVVLRQV�
DQG�&OLPDWH�&KDQJH�LQ�1(3$�5HYLHZV���������KWWSV���SHUPD�FF�43�(��380�
�� ([HF��2UGHU�1R��������RI�0DUFK�����������3URPRWLQJ�(QHUJ\�,QGHSHQGHQFH�DQG�(FRQRPLF�*URZWK�����)HG��5HJ��
�������0DU������������
�� &(4��'UDIW�1DWLRQDO�(QYLURQPHQWDO�3ROLF\�$FW�*XLGDQFH�RQ�&RQVLGHUDWLRQ�RI�*UHHQKRXVH�*DV�(PLVVLRQ�����)HG��
5HJ���������-XQH������������
�� )RU�H[DPSOH��WKH�GUDIW�JXLGDQFH�GLUHFWV�DJHQFLHV�WR�TXDQWLI\�HPLVVLRQV�ZKHUH�WKH\�DUH�³VXEVWDQWLDO�HQRXJK�WR�
ZDUUDQW�TXDQWLILFDWLRQ´��SUHVXPDEO\�VHHNLQJ�WR�FXUWDLO�TXDQWLILFDWLRQ��ZLWKRXW�SURYLGLQJ�DQ\�JXLGDQFH�RQ�ZKDW�LV�
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�� 1(3$�3URFHGXUHV�DQG�'RFXPHQWDWLRQ�7\SHV

7KHUH�DUH WKUHH�W\SHV�RI�GRFXPHQWDWLRQ�WKDW�FDQ�EH�XVHG�WR�GHPRQVWUDWH�FRPSOLDQFH�ZLWK 1(3$�
7KH�(,6�LV�WKH�PRVW�FRPSUHKHQVLYH�IRUP�RI�GRFXPHQWDWLRQ�DQG��DV�SURYLGHG LQ�WKH�VWDWXWH��LW�LV
UHTXLUHG�IRU�DQ\�PDMRU�IHGHUDO�DFWLRQ WKDW�KDV�VLJQLILFDQW�HQYLURQPHQWDO�LPSDFWV��� ,I�DQ�DJHQF\�LV�
XQVXUH�DERXW�ZKHWKHU�DQ�DFWLRQ�ZLOO�KDYH�VLJQLILFDQW�HQYLURQPHQWDO�LPSDFWV��LW�PD\�SUHSDUH�DQ�
HQYLURQPHQWDO�DVVHVVPHQW��($� ± D�VKRUWHU�GRFXPHQW�XVHG�WR�LGHQWLI\�SRWHQWLDOO\�VLJQLILFDQW�
LPSDFWV��%DVHG�RQ�WKH�($��WKH�DJHQF\�PXVW�HLWKHU�SURFHHG�ZLWK�WKH�SUHSDUDWLRQ�RI�D�IXOO�(,6�RU�
LVVXH�D�ILQGLQJ�RI�QR�VLJQLILFDQW�LPSDFW��)216,���� 7KH UHJXODWLRQV�DOVR�SHUPLW�DJHQFLHV�WR�
GHVLJQDWH�FDWHJRULFDO�H[FOXVLRQV��&(V� IRU�FDWHJRULHV�RI�DFWLRQV�ZKLFK�WKH�DJHQF\�KDV�GHWHUPLQHG�
³GR�QRW�LQGLYLGXDOO\�RU�FXPXODWLYHO\�KDYH�D�VLJQLILFDQW�HIIHFW�RQ�WKH�KXPDQ�HQYLURQPHQW´ DQG�
WKXV�GR�QRW�UHTXLUH�SUHSDUDWLRQ�RI�DQ�(,6�RU�($���

�� 6FRSH�RI�$QDO\VLV��$FWLRQV��,PSDFWV��DQG�$OWHUQDWLYHV

7KH�&(4�UHJXODWLRQV�RXWOLQH�WKH�SURSHU�VFRSH�RI�DQDO\VLV�IRU�1(3$�UHYLHZV�± WKDW�LV��WKH�³UDQJH�
RI�DFWLRQV��DOWHUQDWLYHV��DQG�LPSDFWV�WR�EH�FRQVLGHUHG´�LQ�D�VLQJOH�LPSDFW�VWDWHPHQW���

D� 6FRSH�RI�,PSDFWV

)LUVW�� UHJDUGLQJ� WKH�VFRSH�RI� LPSDFWV�� DJHQFLHV�PXVW FRQVLGHU� WKUHH� W\SHV�RI� LPSDFWV� �L��GLUHFW�
HIIHFWV��ZKLFK�DUH�³FDXVHG�E\�WKH�DFWLRQ�DQG�RFFXU�DW�WKH�VDPH�WLPH�DQG�SODFH�´��LL��LQGLUHFW�HIIHFWV��
ZKLFK�DUH�³FDXVHG�E\�WKH�DFWLRQ�DQG�DUH�ODWHU�LQ�WLPH�RU�IDUWKHU�UHPRYHG�LQ�GLVWDQFH��EXW�DUH�VWLOO�
UHDVRQDEO\�IRUHVHHDEOH�´�DQG��LLL��FXPXODWLYH�HIIHFWV��ZKLFK�UHVXOW�IURP�³WKH�LQFUHPHQWDO�LPSDFW�

PHDQW�E\�³VXEVWDQWLDO�HQRXJK´�LQ�WKLV�FRQWH[W��,W�DOVR�WHOOV�DJHQFLHV�WKDW�LPSDFWV�VKRXOG�EH�³GLVFXVVHG�LQ�SURSRUWLRQ�
WR�WKHLU�VLJQLILFDQFH´�DQG�WHOOV�DJHQFLHV�WKDW�WKH\�³QHHG�QRW�JLYH�JUHDWHU�FRQVLGHUDWLRQ�WR�SRWHQWLDO�HIIHFWV�IURP�*+*�
HPLVVLRQV�WKDQ�WR�RWKHU�SRWHQWLDO�HIIHFWV�RQ�WKH�KXPDQ�HQYLURQPHQW�´�7KLV�LV�VLPSO\�D�UHVWDWHPHQW�RI�1(3$�
UHTXLUHPHQWV��DJHQFLHV�QHHG�QRW�JLYH�JUHDWHU�FRQVLGHUDWLRQ�WR�DQ\�SDUWLFXODU�W\SH�RI�HIIHFW�DV�D�JHQHUDO�PDWWHU��EXW�
WKH\�PXVW�FRQGXFW�D�PRUH�LQ�GHSWK�DQDO\VLV�RI�SRWHQWLDOO\�VLJQLILFDQW�LPSDFWV� )RU�PRUH�RQ�WKLV�WRSLF��VHH�-HVVLFD�
:HQW]��1HZ�'UDIW�*XLGDQFH�RQ�&OLPDWH�&KDQJH�DQG�1(3$�5HYLHZV�8QOLNHO\�WR�6LJQLILFDQWO\�$IIHFW�$JHQF\�
3UDFWLFH�RU�-XGLFLDO�,QWHUSUHWDWLRQ�RI�1(3$�2EOLJDWLRQV��&/,0$7(�/$:�%/2* �-XQH ����������
�� 7KH�SUHSDUDWLRQ�RI�DQ�(,6�LQYROYHV�WKUHH�VWHSV��D�VFRSLQJ�SKDVH��ZKHUH�SXEOLF�LQSXW�RQ�WKH�VFRSH�RI�WKH�UHYLHZ�LV�
VROLFLWHG��D�GUDIW�(,6�ZKLFK�LV�PDGH�DYDLODEOH�IRU�SXEOLF�FRPPHQW��DQG�D�ILQDO�(,6�ZKLFK�LV�SXEOLVKHG�DORQJ�ZLWK�D�
UHFRUG�RI�GHFLVLRQ��52'��LQGLFDWLQJ�WKH�FRXUVH�RI�DFWLRQ�WKDW�WKH�DJHQF\�LQWHQGV�WR�WDNH�����&�)�5��������������������
��������7KH�UHJXODWLRQV�DUH� OHVV�H[SOLFLW�DERXW� WKH�SURFHVV� IRU�SUHSDULQJ�DQ�($�± WKH\�VWDWH� WKDW� WKH�DJHQF\�³VKDOO�
LQYROYH�HQYLURQPHQWDO�DJHQFLHV��DSSOLFDQWV��DQG�WKH�SXEOLF��WR�WKH�H[WHQW�SUDFWLFDEOH´�ZKHQ�SUHSDULQJ�($V��DQG�WKDW�
)216,V�PXVW�EH�PDGH�DYDLODEOH�WR�WKH�DIIHFWHG�SXEOLF�����&�)�5������������E�����������H������7KH�UHJXODWLRQV�DOVR�
FRQWDLQ�VRPH�JHQHUDO�SURYLVLRQV�SHUWDLQLQJ�WR�SXEOLF�LQYROYHPHQW��VXFK�DV�D�UHTXLUHPHQW�WR�³>P@DNH�GLOLJHQW�HIIRUWV�
WR�LQYROYH�WKH�SXEOLF�LQ�SUHSDULQJ�DQG�LPSOHPHQWLQJ�WKHLU�1(3$�SURFHGXUHV�´����&�)�5�����������
�� ���&�)�5������������H�����������
�� ���&�)�5�����������
�� ���&�)�5������������
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RI� WKH� DFWLRQ� ZKHQ� DGGHG� WR� RWKHU� SDVW�� SUHVHQW�� DQG� UHDVRQDEO\� IRUHVHHDEOH� IXWXUH� DFWLRQV�
UHJDUGOHVV�RI�ZKDW�DJHQF\��IHGHUDO�RU�QRQ�IHGHUDO��RU�SHUVRQ�XQGHUWDNHV�VXFK�RWKHU�DFWLRQV�´��

)RU�SURSRVDOV WKDW�LQYROYH�IRVVLO�IXHO�VXSSO\�LQIUDVWUXFWXUH��GLUHFW�HPLVVLRQV�ZRXOG�LQFOXGH�
HPLVVLRQV�IURP�YHKLFOHV�DQG�HTXLSPHQW�XVHG�WR�FRQVWUXFW WKH�LQIUDVWUXFWXUH�DV�ZHOO�DV�HPLVVLRQV�
JHQHUDWHG�IURP�WKH�RSHUDWLRQ�RI�WKH�LQIUDVWUXFWXUH��H�J���PHWKDQH�HPLVVLRQV�IURP�FRDO�PLQLQJ��
,QGLUHFW�HPLVVLRQV�IURP�IRVVLO�IXHO�H[WUDFWLRQ�SURSRVDOV�ZRXOG�LQFOXGH�GRZQVWUHDP�HPLVVLRQV�
IURP�WKH�HYHQWXDO�WUDQVSRUW��SURFHVVLQJ��DQG�FRPEXVWLRQ�RI�WKH�SURGXFHG�IRVVLO�IXHOV��DQG�LQGLUHFW�
HPLVVLRQV�IURP�IRVVLO�IXHO�WUDQVSRUW�SURSRVDOV�ZRXOG�LQFOXGH�QRW�RQO\�GRZQVWUHDP�HPLVVLRQV�EXW�
DOVR�XSVWUHDP�HPLVVLRQV�IURP�WKH�SURGXFWLRQ�RI�WKH�WUDQVSRUWHG�IXHO���

$V� IRU� WKH� UHTXLUHPHQW WR� HYDOXDWH� FXPXODWLYH� HIIHFWV�± WKHUH� DUH� WZR�ZD\V� WKDW� WKLV� FRXOG EH�
LQWHUSUHWHG�LQ�WKH�FRQWH[W�RI�D�*+*�DVVHVVPHQW�IRU�IRVVLO�IXHO�VXSSO\�SURMHFWV��2QH�LQWHUSUHWDWLRQ�
LV� WKDW� WKH� LPSDFWV� RI� FOLPDWH� FKDQJH �H�J��� VHD� OHYHO� ULVH� TXDOLI\� DV� FXPXODWLYH� HIIHFWV� RI� WKH�
SURSRVDO��VLQFH�WKHVH�LPSDFWV�ZLOO�RFFXU�ZKHQ�WKH�SURSRVDO¶V�*+*�HPLVVLRQV�DUH�DGGHG�WR�DOO�RWKHU�
SDVW�� SUHVHQW�� DQG� UHDVRQDEO\� IRUHVHHDEOH� *+*� HPLVVLRQV�� &HUWDLQO\�� D� JHQHUDO� GHVFULSWLRQ� RI�
FOLPDWH�FKDQJH�LPSDFWV�FRXOG�EH�XVHIXO�WR�GHFLVLRQ�PDNHUV�DQG�WKH�SXEOLF��EXW�WKLV�W\SH�RI�DQDO\VLV�
GRHV�QRW�SURYLGH�PXFK�LQVLJKW RQ�WKH�VSHFLILF�DFWLRQ�XQGHU�UHYLHZ��� $QRWKHU LQWHUSUHWDWLRQ��ZKLFK�
ZRXOG�OLNHO\�JHQHUDWH�PRUH�XVHIXO�GDWD�IRU�GHFLVLRQ�PDNLQJ�RQ�IRVVLO�IXHO�VXSSO\�SURSRVDOV� LV�WKDW�
1(3$� UHTXLUHV� FRQVLGHUDWLRQ� RI� WKH� FXPXODWLYH� HPLVVLRQV� IURP� RWKHU� UHDVRQDEO\� IRUHVHHDEOH�
DFWLRQV�DIIHFWLQJ�IRVVLO�IXHO�VXSSO\�± IRU�H[DPSOH��WKH�FXPXODWLYH�HIIHFWV�DQDO\VLV�IRU�D�FRDO�OHDVLQJ�
SURSRVDO�VKRXOG�HQFRPSDVV FXPXODWLYH�HPLVVLRQV�IURP�DOO�IHGHUDO�FRDO�OHDVLQJ�LQ�WKH�VWDWH��UHJLRQ��
DQG�RU�QDWLRQ��7KLV�VHFRQG�LQWHUSUHWDWLRQ�LV�FRQVLVWHQW�ZLWK�&(4¶V�JXLGDQFH�RQ�FXPXODWLYH�HIIHFWV�
DQDO\VLV�ZKLFK�GLUHFWV�DJHQFLHV�WR�FRQVLGHU�DFWLYLWLHV�WKDW�DUH�RI�D�VLPLODU�QDWXUH�RU�WKDW�KDYH�VLPLODU�
HQYLURQPHQWDO�HIIHFWV�ZKHQ VHWWLQJ�ERXQGDULHV�IRU�WKLV�DQDO\VLV���

E� 6FRSH�RI�$FWLRQV

$JHQFLHV�PXVW�FRQVLGHU WKUHH�W\SHV�RI�³UHODWHG�DFWLRQV´�ZKHQ�GHWHUPLQLQJ�WKH�VFRSH�RI�DQ�(,6��
FRQQHFWHG�DFWLRQV��FXPXODWLYH�DFWLRQV��DQG�VLPLODU�DFWLRQV��$FWLRQV�DUH�FRQVLGHUHG�³FRQQHFWHG´�LI�
WKH\���L��DXWRPDWLFDOO\�WULJJHU�RWKHU�DFWLRQV�ZKLFK�PD\�UHTXLUH�(,6V���LL��FDQQRW�RU�ZLOO�QRW�

�� ���&�)�5��������������������
�� 6HH %XUJHU�	�:HQW]��VXSUD QRWH���BB��3DUW�,,,��LQIUD��6HH DOVR�&(4��������DW�������������7KHUH�DUH�RWKHU�
HPLVVLRQV�ZKLFK�PD\�TXDOLI\�DV�LQGLUHFW�HIIHFWV�RI�IRVVLO�IXHO�VXSSO\�SURMHFWV��VXFK�DV�WKH�HPLVVLRQV�IURP�LQGXFHG�
YHKLFOH�WULSV�WKDW�RFFXU�RIIVLWH��H�J�� ZRUNHU�FRPPXWHV���EXW�IRU�WKH�SXUSRVHV�RI�WKLV�SDSHU�ZH�IRFXV�RQ�XSVWUHDP�DQG�
GRZQVWUHDP�HPLVVLRQV��
�� &(4¶V������UHYLVHG�GUDIW�JXLGDQFH�HQGRUVHV�WKLV�DSSURDFK��VWDWLQJ�WKDW�DJHQFLHV�PD\�VDWLVI\�WKH�UHTXLUHPHQW�WR�
HYDOXDWH�FXPXODWLYH�HIIHFWV�E\���L��FRPSDULQJ�WKH�SURMHFW¶V�*+*�HPLVVLRQV�WR�ORFDO��UHJLRQDO��QDWLRQDO��RU�VHFWRU�
ZLGH�HPLVVLRQV��DQG��LL��SURYLGLQJ�D�TXDOLWDWLYH�VXPPDU\�RI�WKH�HIIHFWV�RI�*+*�HPLVVLRQV��7KLV�PD\�EH�VXIILFLHQW�
IRU�VRPH�W\SHV�RI�SURSRVDOV��+RZHYHU��DV�GLVFXVVHG�LQ�3DUW�,,,�%���PRUH�PD\�EH�UHTXLUHG�LQ�WKH�FRQWH[W�RI�IRVVLO�IXHO�
VXSSO\�SURMHFWV��7KHUH�DUH�DW�OHDVW�WZR�UHFHQW�GHFLVLRQV�LQ�ZKLFK�FRXUWV�KDYH�UHTXLUHG�TXDQWLILFDWLRQ�RI�FXPXODWLYH�
HPLVVLRQV�IURP�IHGHUDO�IRVVLO�IXHO�UHODWHG�DSSURYDOV�LQ�WKLV�FRQWH[W��6HH :LOG(DUWK�*XDUGLDQV�Y��=LQNH��1R�������FY�
�������'�'��&������������UHTXLULQJ�%/0�WR�GLVFORVH�FXPXODWLYH�HPLVVLRQV�IURP�DOO�UHDVRQDEO\�IRUHVHHDEOH�%/0�
OHDVH�VDOHV�LQ�WKH�UHJLRQ�LQ�LWV�1(3$�UHYLHZ�IRU�HOHYHQ�RLO�DQG�JDV�OHDVH�VDOHV���,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN�
Y��8�6��'HSW��RI�6WDWH��1R�������FY��������'��0RQW������������UHTXLULQJ�WKH�'HSDUWPHQW�RI�6WDWH�WR�GLVFORVH�
HPLVVLRQV�IURP�WKH�$OEHUWD�&OLSSHU�SLSHOLQH�DV�SDUW�RI�LWV�FXPXODWLYH�HIIHFWV�DQDO\VLV�IRU�WKH�.H\VWRQH�;/�SLSHOLQH��
�� &(4��&RQVLGHUDWLRQ�RI�&XPXODWLYH�(IIHFWV�8QGHU�WKH�1DWLRQDO�(QYLURQPHQWDO�3ROLF\�$FW��7DEOH������������

(OHFWURQLF FRS\ DYDLODEOH DW� KWWSV���VVUQ�FRP�DEVWUDFW �������



)RUWKFRPLQJ�LQ�
:LOOLDP�	 0DU\�(QYLURQPHQWDO�/DZ�DQG�3ROLF\�5HYLHZ�

9RO����

�� '5$)7�± 127�)25�&,7$7,21�:,7+287�3(50,66,21

SURFHHG�XQOHVV�RWKHU�DFWLRQV�DUH�WDNHQ�SUHYLRXVO\�RU�VLPXOWDQHRXVO\��RU��LLL��DUH�LQGHSHQGHQW�SDUWV�
RI�D�ODUJHU�DFWLRQ�DQG�GHSHQG�RQ�WKH�ODUJHU�DFWLRQ�IRU�WKHLU�MXVWLILFDWLRQ��� 6XFK FRQQHFWHG�DFWLRQV�
DUH�³FORVHO\�UHODWHG�DQG�WKHUHIRUH�VKRXOG EH�GLVFXVVHG�LQ�WKH�VDPH�LPSDFW�VWDWHPHQW�´��
&XPXODWLYH�DFWLRQV�DUH�WKRVH�WKDW�³ZKHQ�YLHZHG�ZLWK�RWKHU�SURSRVHG�DFWLRQV�KDYH�FXPXODWLYHO\�
VLJQLILFDQW�LPSDFWV´ DQG�OLNH�FRQQHFWHG�DFWLRQV��WKH\�VKRXOG EH�GLVFXVVHG�LQ�WKH�VDPH�LPSDFW�
VWDWHPHQW��� 6LPLODU�DFWLRQV�DUH�WKRVH�ZKLFK�³KDYH�VLPLODULWLHV�WKDW�SURYLGH�D�EDVLV�IRU�HYDOXDWLQJ�
WKHLU�HQYLURQPHQWDO�FRQVHTXHQFHV�WRJHWKHU��VXFK�DV�FRPPRQ�WLPLQJ�RU�JHRJUDSK\�´�� 7KH�
UHJXODWLRQV�VWDWH�WKDW�³>D@Q�DJHQF\�PD\�ZLVK�WR�DQDO\]H�WKHVH�DFWLRQV�LQ�WKH�VDPH�LPSDFW�
VWDWHPHQW´�EXW�WKDW�DQ�DJHQF\�³VKRXOG GR�VR�ZKHQ�WKH�EHVW�ZD\�WR�DVVHVV�DGHTXDWHO\�WKH�
FRPELQHG�LPSDFWV�RI�VLPLODU�DFWLRQV�RU�UHDVRQDEOH�DOWHUQDWLYHV�WR�VXFK�DFWLRQV�LV�WR�WUHDW�WKHP�LQ�
D�VLQJOH�LPSDFW�VWDWHPHQW�´��

7KH�UHJXODWLRQV�DOVR�SURKLELW�LPSURSHU�VHJPHQWDWLRQ�RI�SURSRVDOV��2QH�SURYLVLRQ�VSHFLILHV�WKDW�
³>S@URSRVDOV�RU�SDUWV�RI�SURSRVDOV�ZKLFK�DUH�UHODWHG�WR�HDFK�RWKHU�FORVHO\�HQRXJK�WR�EH��LQ�HIIHFW��
D�VLQJOH�FRXUVH�RI�DFWLRQ�VKDOO EH�HYDOXDWHG�LQ�D�VLQJOH�LPSDFW�VWDWHPHQW�´�� 5HLQIRUFLQJ�WKLV�SRLQW
WKH�VHFWLRQ�RI�WKH�UHJXODWLRQV�ZKLFK�GHDOV�ZLWK�VLJQLILFDQFH�GHWHUPLQDWLRQV VWDWHV�WKDW�DQ�DJHQF\�
FDQQRW�EUHDN�GRZQ�DQ�DFWLRQ�LQWR�³VPDOO�FRPSRQHQW�SDUWV´²RU�LPSURSHUO\�VHJPHQW�DQ�DFWLRQ²
LQ�RUGHU�WR�DYRLG�D�GHWHUPLQDWLRQ�WKDW�WKH�DFWLRQ�ZLOO�KDYH�D�VLJQLILFDQW�HIIHFW�RQ�WKH�
HQYLURQPHQW���

7KHUH�LV�RYHUODS�EHWZHHQ�WKH�UHTXLUHPHQW�WR�UHYLHZ ³LQGLUHFW�LPSDFWV´�DQG�LPSDFWV�IURP�
³FRQQHFWHG�DFWLRQV�´ &RQVLGHU�D�VLWXDWLRQ�ZKHUH�WKH�IHGHUDO�JRYHUQPHQW�LV�VLPXOWDQHRXVO\�
UHYLHZLQJ�D�FRDO�OHDVH�DSSOLFDWLRQ�DQG�D�SURSRVDO�WR�FRQVWUXFW�D�UDLOZD\�WR�WUDQVSRUW�WKH�FRDO�IURP�
WKH�PLQH�WR�HQG�XVHUV��RU�DQ�H[LVWLQJ�UDLO�V\VWHP���7KH�HPLVVLRQV�IURP�WKH�UDLOZD\�ZRXOG�TXDOLI\�
DV�³LQGLUHFW HIIHFWV´�RI�WKH�FRDO�PLQH�DQG�YLFH�YHUVD��DQG�ERWK�DFWLRQV�ZRXOG�DOVR�TXDOLI\�DV�
³FRQQHFWHG�DFWLRQV´�WKDW�ODFN�LQGHSHQGHQW�XWLOLW\�DQG�VKRXOG�WKXV�EH�UHYLHZHG�LQ�D�VLQJOH�1(3$�
GRFXPHQW �HYHQ�LI�WZR�GLIIHUHQW�DJHQFLHV�DUH�UHVSRQVLEOH�IRU�WKH�DSSURYDOV���+RZHYHU��LI�WKHUH�LV�
QR�SHQGLQJ�IHGHUDO�DFWLRQ�IRU�D�FRQQHFWHG�DFWLYLW\��WKH�SURSHU�DSSURDFK�ZRXOG�EH�WR�DQDO\]H�WKH�
HPLVVLRQV�IURP�WKH�QRQ�IHGHUDO�DFWLYLW\�DV�LQGLUHFW�HIIHFWV�RI�WKH�IHGHUDO�DFWLRQ�

7KHUH�LV�DOVR�RYHUODS�EHWZHHQ�WKH�UHTXLUHPHQW�WR�UHYLHZ�³FXPXODWLYH�HIIHFWV´�DQG�WKH�
UHTXLUHPHQW�WR�UHYLHZ�LPSDFWV�IURP�FXPXODWLYH�DQG�VLPLODU�DFWLRQV��)RU�H[DPSOH� DQ�DJHQF\�
FRXOG�WUHDW HPLVVLRQV�IURP�PXOWLSOH�IRVVLO�IXHO�OHDVLQJ�GHFLVLRQV�DV�FXPXODWLYH�HIIHFWV�LQ�WKH�(,6�
IRU�DQ LQGLYLGXDO�OHDVLQJ�SURSRVDO��RU�LW�FRXOG�SUHSDUH�D�VLQJOH�(,6�WR�HYDOXDWH�WKRVH�OHDVLQJ�

�� ���&�)�5������������D�����
�� ���&�)�5������������D������HPSKDVLV�DGGHG��
�� ���&�)�5������������D�����
�� ���&�)�5������������D����
�� ���&�)�5������������D����
�� ���&�)�5����������
�� ���&�)�5��������������� 7KH�UHJXODWLRQV�DUH�QRW�H[SOLFLW�DERXW�WKH�UHODWLRQVKLS�EHWZHHQ�WKH�SURKLELWLRQ�RQ�
LPSURSHU�VHJPHQWDWLRQ�DQG�WKH�UHTXLUHPHQW�WR�FRQVLGHU�³UHODWHG�DFWLRQV´�XQGHU�6HFWLRQ����������2QH�SODXVLEOH�
LQWHUSUHWDWLRQ�LV�WKDW�DFWLRQV�ZKLFK�TXDOLI\�DV�³FRQQHFWHG�DFWLRQV´�XQGHU�6HFWLRQ���������DUH�³UHODWHG«�FORVHO\�
HQRXJK�WR�EH��LQ�HIIHFW��D�VLQJOH�FRXUVH�RI�DFWLRQ�´
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GHFLVLRQV�DV�FXPXODWLYH�DQG�RU�VLPLODU�DFWLRQV��� $JDLQ��WKH�EHVW�DSSURDFK�GHSHQGV�RQ�ZKHWKHU�
WKHUH�DUH�PXOWLSOH�IHGHUDO�SURSRVDOV�VLPXOWDQHRXVO\�XQGHU�UHYLHZ�E\�DQ�DJHQF\�

F� 6FRSH�RI�$OWHUQDWLYHV

)LQDOO\��UHJDUGLQJ�WKH�VFRSH�RI�DOWHUQDWLYHV��DJHQFLHV�PXVW�FRQVLGHU�DOWHUQDWLYHV�ZKLFK�LQFOXGH�D�
QR�DFWLRQ�DOWHUQDWLYH��RWKHU�UHDVRQDEOH�FRXUVHV�RI�DFWLRQ��DQG�PLWLJDWLRQ�PHDVXUHV��QRW�LQ�WKH�
SURSRVHG�DFWLRQ���� 7KH�UHJXODWLRQV IXUWKHU�SURYLGH�WKDW�WKH�DQDO\VLV�RI�DOWHUQDWLYHV�LV�WKH�³KHDUW�
RI�WKH�HQYLURQPHQWDO�LPSDFW�VWDWHPHQW´�DQG�WKDW�WKLV�DQDO\VLV�³VKRXOG�SUHVHQW�WKH�HQYLURQPHQWDO�
LPSDFWV�RI�WKH�SURSRVDO�DQG�WKH�DOWHUQDWLYHV�LQ�FRPSDUDWLYH�IRUP��WKXV�VKDUSO\�GHILQLQJ�WKH�LVVXHV�
DQG�SURYLGLQJ�D�FOHDU�EDVLV�IRU�FKRLFH�DPRQJ�RSWLRQV�E\�WKH�GHFLVLRQPDNHU�DQG�WKH�SXEOLF�´�� ,Q�
DGGLWLRQ��DJHQFLHV�PXVW�³ULJRURXVO\�H[SORUH�DQG�REMHFWLYHO\�HYDOXDWH�DOO�UHDVRQDEOH�DOWHUQDWLYHV��
DQG�IRU�DOWHUQDWLYHV�ZKLFK�ZHUH�HOLPLQDWHG�IURP�GHWDLOHG�VWXG\��EULHIO\�GLVFXVV�WKH�UHDVRQV�IRU�
WKHLU�KDYLQJ�EHHQ�HOLPLQDWHG�´��

,Q�1(3$�UHYLHZV�IRU�IRVVLO�IXHO�VXSSO\�SURMHFWV��WKH DOWHUQDWLYHV�DQDO\VLV�FDQ DQG�LQ�PDQ\�FDVHV�
VKRXOG�EH�XVHG�WR�HYDOXDWH�WKH PHULWV�RI�GLIIHUHQW�IRVVLO�IXHO�GHYHORSPHQW�DQG�WUDQVSRUWDWLRQ�
VFHQDULRV��)RU�H[DPSOH��ZKHQ�SUHSDULQJ�DQ�(,6�IRU�D UHVRXUFH�PDQDJHPHQW�SODQ��503��XQGHU�
ZKLFK�IHGHUDO�ODQGV�PD\�EH�RSHQHG�IRU�IRVVLO�IXHO�GHYHORSPHQW��DQ�DJHQF\�PXVW�FRQVLGHU�
GLIIHUHQW�OHDVLQJ�VFHQDULRV �ZLWK�GLIIHUHQW�DFUHDJH�DQG�OHYHOV�RI�SURGXFWLRQ��DV�ZHOO�DV GLIIHUHQW�
ODQG�XVHV�DQG�DSSURDFKHV�WR�PHHWLQJ�HQHUJ\�GHPDQG �H�J���UHQHZDEOH�HQHUJ\�GHYHORSPHQW��LQ�
DGGLWLRQ�WR�WKH�³QR�DFWLRQ´�DOWHUQDWLYH��7KLV�LV�SUHFLVHO\�WKH�VRUW�RI�DQDO\VLV�WKDW�ZRXOG�IDFLOLWDWH�
DQ�LQIRUPHG�GHFLVLRQ�DERXW�WKH�EHVW�XVHV�RI�SXEOLF�ODQGV��

$JHQFLHV�PD\�DOVR�FRPSDUH�IRVVLO�IXHO�SURGXFWLRQ�DQG�FRQVXPSWLRQ�VFHQDULRV�XQGHU�WKH�SURSRVDO�
DQG�WKH�QR�DFWLRQ�DOWHUQDWLYH�WR�HVWLPDWH�WKH�QHW�LPSDFW�RI�WKH�SURSRVDO�RQ�IRVVLO�IXHO�XVH�DQG�
FRUUHVSRQGLQJ�HPLVVLRQV��7KH�XQGHUO\LQJ�DVVXPSWLRQ�LV�WKDW HQHUJ\�GHPDQG�ZLOO�EH�PHW�WKURXJK�
RWKHU�VRXUFHV��HQHUJ\�VXEVWLWXWHV��LI�WKH�SURSRVDO�LV�QRW�DSSURYHG��DQG�WKHVH�HQHUJ\�VXEVWLWXWHV�
ZLOO�DOVR�JHQHUDWH�HPLVVLRQV�ZKHQ�WKH\�DUH�SURGXFHG��WUDQVSRUWHG��DQG�FRQVXPHG��7KXV��WKH�
HPLVVLRQV�IURP�HQHUJ\�VXEVWLWXWHV�XQGHU�WKH�QR�DFWLRQ�DOWHUQDWLYH�FDQ�EH�VXEWUDFWHG�IURP�WKH�
SURSRVDO¶V�JURVV�HPLVVLRQV�LQ�RUGHU�WR�UHDFK�DQ�HVWLPDWH�RI�QHW�HPLVVLRQV� $OWHUQDWLYHO\��LI�DQ�
DJHQF\�ILQGV�WKDW�WKHUH�LV�WRR�PXFK�XQFHUWDLQW\�WR�PRGHO�WKH�HIIHFWV�RQ�HQHUJ\�PDUNHWV��LW�FRXOG�
UHO\�RQ�HVWLPDWHV�RI JURVV�LQGLUHFW�HPLVVLRQV�WR�PHDVXUH�WKH�SURSRVDO¶V�FRQWULEXWLRQ�WR�FOLPDWH�
FKDQJH���

�� 6LJQLILFDQFH DQG�0LWLJDWLRQ

�� ���&�)�5������������E��
�� ���&�)�5������������
�� ���&�)�5������������
�� 6HH�LQIUD 6HFWLRQ�,9�$��
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7KH�UHJXODWLRQV�DOVR�FRQWDLQ�DGGLWLRQDO�LQVWUXFWLRQV�RQ�KRZ�DJHQFLHV�VKRXOG�JR�DERXW�DQDO\]LQJ�
HQYLURQPHQWDO�LPSDFWV�DQG�WKHLU�VLJQLILFDQFH��(,6V�VKRXOG�EH�³DQDO\WLF�UDWKHU�WKDQ�HQF\FORSHGLF´�
DQG�LPSDFWV�VKRXOG ³EH�GLVFXVVHG�LQ�SURSRUWLRQ�WR�WKHLU�VLJQLILFDQFH�´�� $JHQFLHV�PXVW�GLVFXVV�
WKH�VLJQLILFDQFH�RI�ERWK�GLUHFW�DQG�LQGLUHFW�HIIHFWV��WDNLQJ�LQWR�DFFRXQW�WKH�FRQWH[W�DQG�LQWHQVLW\�
RI�WKH�LPSDFW�DV�ZHOO�DV�RWKHU�PRUH�VSHFLILF�FRQVLGHUDWLRQV��VXFK�DV�ZKHWKHU�WKH�LPSDFW�LV�KLJKO\�
XQFHUWDLQ�RU�FRQWURYHUVLDO�DQG�ZKHWKHU�WKH�DFWLRQ�LV�UHODWHG�WR�RWKHU�LQGLYLGXDOO\�LQVLJQLILFDQW�EXW�
FXPXODWLYHO\�VLJQLILFDQW�DFWLRQV��� 7KH�UHJXODWLRQV�DOVR�DGGUHVV�KRZ�DJHQFLHV�VKRXOG�KDQGOH�
PLVVLQJ�RU�LQFRPSOHWH�LQIRUPDWLRQ�DERXW�SRWHQWLDOO\�VLJQLILFDQW�HQYLURQPHQWDO LPSDFWV��LQFOXGLQJ�
LQGLUHFW�LPSDFWV��,Q�WKHVH�FLUFXPVWDQFHV��DJHQFLHV�DUH�UHTXLUHG�WR�REWDLQ�DQ\�PLVVLQJ�LQIRUPDWLRQ�
WKDW�LV�HVVHQWLDO�WR�D�UHDVRQHG�FKRLFH�DPRQJ�DOWHUQDWLYHV��XQOHVV�WKH�FRVWV�RI�REWDLQLQJ�WKH�
LQIRUPDWLRQ�DUH�H[RUELWDQW�RU�WKH�LQIRUPDWLRQ LV�VLPSO\�XQDYDLODEOH���

)LQDOO\��WKH�UHJXODWLRQV�FDOO�IRU�FRQVLGHUDWLRQ�RI�PLWLJDWLRQ�DSSURDFKHV�IRU�LPSDFWV�WKDW�DUH�IRXQG�
WR�EH�VLJQLILFDQW��³0LWLJDWLRQ´�LV�GHILQHG�DV��³�D��$YRLGLQJ�WKH�LPSDFW�DOWRJHWKHU�E\�QRW�WDNLQJ�D�
FHUWDLQ�DFWLRQ�RU�SDUWV�RI�DQ�DFWLRQ���E��0LQLPL]LQJ�LPSDFWV�E\�OLPLWLQJ�WKH�GHJUHH�RU�PDJQLWXGH�
RI�WKH�DFWLRQ�DQG�LWV�LPSOHPHQWDWLRQ���F��5HFWLI\LQJ�WKH�LPSDFW�E\�UHSDLULQJ��UHKDELOLWDWLQJ��RU�
UHVWRULQJ�WKH�DIIHFWHG�HQYLURQPHQW���G��5HGXFLQJ�RU�HOLPLQDWLQJ�WKH�LPSDFW�RYHU�WLPH�E\�
SUHVHUYDWLRQ�DQG�PDLQWHQDQFH�RSHUDWLRQV�GXULQJ�WKH�OLIH�RI�WKH�DFWLRQ���H��&RPSHQVDWLQJ�IRU�WKH�
LPSDFW�E\�UHSODFLQJ�RU�SURYLGLQJ�VXEVWLWXWH�UHVRXUFHV�RU�HQYLURQPHQWV�´�� 1RWDEO\��ZKLOH�WKH�
UHJXODWLRQV�UHTXLUH�FRQVLGHUDWLRQ RI�VXFK�PHDVXUHV��1(3$�DQG�LWV�LPSOHPHQWLQJ�UHJXODWLRQV�GR�
QRW�FRQWDLQ�D�VXEVWDQWLYH�UHTXLUHPHQW�WR�DFWXDOO\�LPSOHPHQW�PLWLJDWLRQ�PHDVXUHV�IRU�VLJQLILFDQW�
LPSDFWV� $JHQFLHV��KRZHYHU��GR�KDYH�WKH�DXWKRULW\�WR�UHTXLUH�PLWLJDWLRQ�RI�LPSDFWV�DV�D�FRQGLWLRQ�
RI�DJHQF\�DSSURYDOV��DJHQFLHV�DOVR�PD\�UHTXLUH�PLWLJDWLRQ�WR�DYRLG�D�GHWHUPLQDWLRQ�RI�VLJQLILFDQW�
LPSDFWV�DQG�WKHUHE\�DYRLG�SUHSDUDWLRQ�RI�DQ�(,6���

1R�IHGHUDO�DJHQF\�KDV�\HW�HVWDEOLVKHG�D�WKUHVKROG�IRU�ZKDW�FRQVWLWXWHV�D�³VLJQLILFDQW´�*+*�
FRQWULEXWLRQ��DQG�WKH�&(4�LQWHQWLRQDOO\�RPLWWHG�VXFK�D�WKUHVKROG�IURP�WKH�UHVFLQGHG�JXLGDQFH��
7KDW�JXLGDQFH�GLG��KRZHYHU��FRQWDLQ�D�UHFRPPHQGDWLRQ�DJDLQVW�XVLQJ�FRPSDULVRQV�WR�RYHUDOO�
*+*�HPLVVLRQV�DV�D�EDVLV�IRU�HYDOXDWLQJ�VLJQLILFDQFH�

>$@�VWDWHPHQW�WKDW�HPLVVLRQV�IURP�D�SURSRVHG�)HGHUDO�DFWLRQ�UHSUHVHQW�RQO\�D�VPDOO�IUDFWLRQ�
RI� JOREDO� HPLVVLRQV� LV� HVVHQWLDOO\� D� VWDWHPHQW� DERXW� WKH� QDWXUH� RI� WKH� FOLPDWH� FKDQJH�
FKDOOHQJH��DQG�LV�QRW�DQ�DSSURSULDWH�EDVLV�IRU�GHFLGLQJ�ZKHWKHU�RU�WR�ZKDW�H[WHQW�WR�FRQVLGHU�
FOLPDWH� FKDQJH� LPSDFWV� XQGHU� 1(3$�� 0RUHRYHU�� WKHVH� FRPSDULVRQV DUH� DOVR� QRW� DQ�
DSSURSULDWH�PHWKRG� IRU�FKDUDFWHUL]LQJ� WKH� SRWHQWLDO� LPSDFWV� DVVRFLDWHG�ZLWK� D� SURSRVHG�

�� ���&�)�5��� �������
�� ���&�)�5���� ������������������
�� ���&�)�5������������D���,I�DQ�DJHQF\�FDQQRW�REWDLQ�WKH�PLVVLQJ�LQIRUPDWLRQ�GXH�WR�H[RUELWDQW�FRVWV�RU�LQIHDVLELOLW\��
LW�PXVW�SURYLGH���L��D�VWDWHPHQW�WKDW�VXFK�LQIRUPDWLRQ�LV�LQFRPSOHWH�RU�XQYLDEOH���LL��D�VWDWHPHQW�RI�WKH�UHOHYDQFH�RI�
WKH�LQIRUPDWLRQ���LLL��D�VXPPDU\�RI�H[LVWLQJ�FUHGLEOH�VFLHQWLILF�HYLGHQFH�ZKLFK�LV�UHOHYDQW�WR�HYDOXDWLQJ�
HQYLURQPHQWDO�LPSDFWV�LQ�WKH�DEVHQFH�RI�VXFK�LQIRUPDWLRQ��DQG��LY��WKH�DJHQF\¶V�HYDOXDWLRQ�RI�VXFK�LPSDFWV�EDVHG�
RQ�WKHRUHWLFDO�DSSURDFKHV�RU�UHVHDUFK�PHWKRGV�JHQHUDOO\�DFFHSWHG�LQ�WKH�VFLHQWLILF�FRPPXQLW\�
�� ���&�)�5��� ��������
�� &(4��)LQDO�*XLGDQFH�IRU�)HGHUDO�'HSDUWPHQWV�DQG�$JHQFLHV�RQ�WKH�$SSURSULDWH�8VH�RI�0LWLJDWLRQ�DQG�
0RQLWRULQJ�DQG�&ODULI\LQJ�WKH�$SSURSULDWH�XVH�RI�0LWLJDWHG�)LQGLQJV�RI�1R�6LJQLILFDQW�,PSDFW�����)HG��5HJ�������
�-DQ������������

(OHFWURQLF FRS\ DYDLODEOH DW� KWWSV���VVUQ�FRP�DEVWUDFW �������



)RUWKFRPLQJ�LQ�
:LOOLDP�	 0DU\�(QYLURQPHQWDO�/DZ�DQG�3ROLF\�5HYLHZ�

9RO����

�� '5$)7�± 127�)25�&,7$7,21�:,7+287�3(50,66,21

DFWLRQ�DQG�LWV�DOWHUQDWLYHV�DQG�PLWLJDWLRQV�EHFDXVH�WKLV�DSSURDFK�GRHV�QRW�UHYHDO�DQ\WKLQJ�
EH\RQG�WKH�QDWXUH�RI�WKH�FOLPDWH�FKDQJH�FKDOOHQJH�LWVHOI��WKH IDFW�WKDW�GLYHUVH�LQGLYLGXDO�
VRXUFHV�RI�HPLVVLRQV�HDFK�PDNH�D�UHODWLYHO\� VPDOO� DGGLWLRQ� WR�JOREDO�DWPRVSKHULF�*+*�
FRQFHQWUDWLRQV� WKDW�FROOHFWLYHO\�KDYH�D� ODUJH� LPSDFW��:KHQ�FRQVLGHULQJ�*+*�HPLVVLRQV�
DQG� WKHLU� VLJQLILFDQFH�� DJHQFLHV� VKRXOG� XVH� DSSURSULDWH� WRROV� DQG� PHWKRGRORJLHV� IRU�
TXDQWLI\LQJ�*+*�HPLVVLRQV�DQG�FRPSDULQJ�*+*�TXDQWLWLHV�DFURVV�DOWHUQDWLYH�VFHQDULRV��
$JHQFLHV� VKRXOG�QRW� OLPLW� WKHPVHOYHV� WR�FDOFXODWLQJ�D�SURSRVHG�DFWLRQ¶V�HPLVVLRQV�DV�D�
SHUFHQWDJH�RI�VHFWRU��QDWLRQZLGH��RU�JOREDO�HPLVVLRQV�LQ GHFLGLQJ�ZKHWKHU�RU�WR�ZKDW�H[WHQW�
WR�FRQVLGHU�FOLPDWH�FKDQJH�LPSDFWV�XQGHU�1(3$�´��

7KHUH�LV�QR�UHDVRQ�WKDW�WKH�ODFN�RI�D�VLJQLILFDQFH�WKUHVKROG�VKRXOG�SUHYHQW�DJHQFLHV�IURP�
UHDFKLQJ�VLJQLILFDQFH�GHWHUPLQDWLRQV�IRU�*+*�HPLVVLRQV��$JHQFLHV�IUHTXHQWO\�DVVHVV�WKH�
VLJQLILFDQFH�RI�RWKHU�LPSDFWV LQ�WKH�DEVHQFH�RI�SUHGHWHUPLQHG�VLJQLILFDQFH�WKUHVKROGV��� $QG�
HYHQ�LI�WKH�H[DFW�WKUHVKROG�RI�VLJQLILFDQFH�IRU�*+*�HPLVVLRQV�LV�XQNQRZQ��WKHUH�DUH�
FLUFXPVWDQFHV�LQ�ZKLFK�DQ�DFWLRQ¶V�HPLVVLRQV�REYLRXVO\�VXUSDVVHV�DQ\�UHDVRQDEOH�PHWULF�RI�
VLJQLILFDQFH�ZKHQ�YLHZHG�LQ�WHUPV�RI�VRFLDO�FRVWV��

'� (YROYLQJ�)HGHUDO�3ROLF\�DQG�3UDFWLFH�RQ )RVVLO�)XHOV�DQG�1(3$�5HYLHZV

)HGHUDO DJHQFLHV�KDYH�PDGH�LPSRUWDQW�SURJUHVV�WRZDUGV�PHDQLQJIXO�HYDOXDWLRQ�DQG�GLVFORVXUH�RI�
*+*�HIIHFWV�LQ�1(3$�UHYLHZV�IRU�IRVVLO�IXHO�VXSSO\�SURMHFWV��/LWLJDWLRQ�KDV�SOD\HG�DQ�LPSRUWDQW�
UROH�LQ�GULYLQJ�VXFK�GLVFORVXUHV��EXW�H[HFXWLYH�SROLFLHV�DQG�JXLGDQFH�KDYH�DOVR�KHOSHG�WR�VKDSH�
DJHQF\�SUDFWLFH��+HUH��ZH�VXPPDUL]H�VRPH�NH\�SROLF\�GHYHORSPHQWV�WKDW�RFFXUUHG�XQGHU�WKH�
2EDPD�DQG�7UXPS�DGPLQLVWUDWLRQV�DQG�GLVFXVV�KRZ�IHGHUDO�SUDFWLFH�LQ�WKLV�DUHD�KDV�HYROYHG�RYHU�
WKH�SDVW�GHFDGH�

�� 3ROLF\�'HYHORSPHQWV�3HUWDLQLQJ�WR�)RVVLO�)XHO�$SSURYDOV�DQG�1(3$�5HYLHZV

7KH�IHGHUDO�JRYHUQPHQW�KDV ORQJ VXSSRUWHG IRVVLO�IXHO�SURGXFWLRQ�RQ�IHGHUDO�ODQGV�DQG�WKH�
H[SDQVLRQ�RI�IRVVLO�IXHO�WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH� 'XULQJ�WKH�2EDPD�DGPLQLVWUDWLRQ��IHGHUDO�
DJHQFLHV�DSSURYHG QHZ�FRDO� RLO��DQG�JDV�OHDVHV��DV�ZHOO�DV�QXPHURXV�RLO�DQG�JDV�SLSHOLQHV�DQG�
/1*�H[SRUW�WHUPLQDOV��� 'XULQJ�2EDPD¶V�VHFRQG�WHUP WKH�DGPLQLVWUDWLRQ�DGRSWHG�VHYHUDO�
SROLFLHV�WKDW�VLJQDOHG�GHFUHDVLQJ VXSSRUW�IRU�IRVVLO�IXHOV��)LUVW��WKH�DGPLQLVWUDWLRQ�RIIHUHG�IHZHU�
QHZ OHDVHV�DQG�OHVV�DFUHDJH�IRU�FRDO��RLO��DQG�JDV�GHYHORSPHQW�RQ�IHGHUDO�ODQGV�DQG�ZDWHUV�

�� &(4���������VXSUD QRWH�����DW���� ,Q�FRQWUDVW��&(4¶V������JXLGDQFH�UHFRPPHQGV�WKDW�DJHQFLHV�FRPSDUH�WKH�
SURSRVDO¶V�HPLVVLRQV�WR�ORFDO��UHJLRQDO��QDWLRQDO��RU�VHFWRU�ZLGH�HPLVVLRQV DV�SDUW�RI�WKH�FXPXODWLYH�HIIHFWV�DQDO\VLV��
6HH�VXSUD QRWH�����:KLOH�VXFK�FRPSDULVRQV�FDQ�SURYLGH�XVHIXO�LQIRUPDWLRQ�WR�GHFLVLRQ�PDNHUV�DQG�WKH�SXEOLF��
DJHQFLHV�VKRXOG�QRW�UHO\�RQ�WKHVH�H[FOXVLYHO\�IRU�WKH�UHDVRQV�DUWLFXODWHG�LQ�WKH������JXLGDQFH�
�� ([DPSOHV�RI�LPSDFWV�IRU�ZKLFK�DJHQFLHV�ODFN�TXDQWLWDWLYH�VLJQLILFDQFH�WKUHVKROGV�LQFOXGH�LPSDFWV�RQ�SXEOLF�
KHDOWK��VSHFLHV�DQG�HFRV\VWHPV��FXOWXUDO�UHVRXUFHV��UHFUHDWLRQDO�YDOXHV��DQG�DHVWKHWLF�YDOXHV��
�� )RU�H[DPSOH��%/0�LVVXHG�������RLO�DQG�JDV�OHDVHV�GXULQJ�3UHVLGHQW�2EDPD¶V�ILUVW�WHUP��DQG�������RLO�DQG�JDV�
OHDVHV�GXULQJ�KLV�VHFRQG�WHUP��%/0��2LO�DQG�*DV�6WDWLVWLFV��KWWSV���ZZZ�EOP�JRY�SURJUDPV�HQHUJ\�DQG�
PLQHUDOV�RLO�DQG�JDV�RLO�DQG�JDV�VWDWLVWLFV �ODVW�YLVLWHG�6HSW�����������
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EHWZHHQ������DQG�������� 6HFRQG� '2,�6HFUHWDULDO�2UGHU������HVWDEOLVKHG�D� PRUDWRULXP�RQ�
IHGHUDO�FRDO�OHDVLQJ�LQ������DFFRPSDQLHG�E\�D�FRPPLWPHQW�WR�SUHSDUH�D�SURJUDPPDWLF�(,6�
�3(,6��IRU�WKH�IHGHUDO�FRDO�OHDVLQJ�SURJUDP��� 2QH�RI�WKH�NH\�LVVXHV�WR�EH�DGGUHVVHG�LQ�WKH�3(,6�
ZDV�WKH�HIIHFW�RI�WKH�SURJUDP�RQ�*+*�HPLVVLRQV��LQFOXGLQJ�GRZQVWUHDP�HPLVVLRQV��DQG�FOLPDWH�
FKDQJH���

,Q�DGGLWLRQ�WR�WKHVH�OHDVLQJ�DFWLRQV��WKH�DGPLQLVWUDWLRQ�DGRSWHG�WKH�&(4�JXLGDQFH�RQ�
FRQVLGHUDWLRQ�RI�FOLPDWH�FKDQJH�LQ������ZKLFK��DV�QRWHG�DERYH��GLUHFWHG�DJHQFLHV�WR�DFFRXQW�IRU�
XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�LQ�1(3$�UHYLHZV�IRU�IRVVLO�IXHO�VXSSO\�SURMHFWV�DQG�WR�
TXDQWLI\�WKRVH�HPLVVLRQV�ZKHUH�WRROV�DQG�GDWD�ZHUH�DYDLODEOH�WR�GR�VR��� 7KH�DGPLQLVWUDWLRQ�DOVR�
DGRSWHG�D�QXPEHU�RI�RWKHU�UHOHYDQW�SROLFLHV�DQG�JXLGDQFH��LQFOXGLQJ�IHGHUDO�PHWULFV�IRU�
HVWLPDWLQJ�WKH�VRFLDO�FRVW�RI�*+*V�HPLVVLRQV��� GHSDUWPHQW� DQG�DJHQF\�VSHFLILF�JXLGDQFH�RQ�
DFFRXQWLQJ�IRU�FOLPDWH�FKDQJH�LQ�SXEOLF�ODQG�PDQDJHPHQW��� DQG�JXLGDQFH�RQ�FRPSHQVDWRU\�
PLWLJDWLRQ�IRU DGYHUVH LPSDFWV�DULVLQJ�IURP�IRVVLO�IXHO�GHYHORSPHQW�DQG�RWKHU�H[WUDFWLYH�XVHV�RI�
SXEOLF�ODQGV���

7KH�HOHFWLRQ�RI�3UHVLGHQW�7UXPS�VLJQDOHG�D�PDMRU�VKLIW�LQ�H[HFXWLYH�SROLF\��7KH�7UXPS�
DGPLQLVWUDWLRQ�PDGH�LW�D�SULRULW\�WR�VXSSRUW�IRVVLO�IXHO�GHYHORSPHQW�DQG�XVH�XQGHU WKH�PDQWUD�RI�
³HQHUJ\�GRPLQDQFH�´�� ,Q�SDUWLFXODU��WKH�DGPLQLVWUDWLRQ�KDV�WDNHQ�PHDVXUHV WR���L��VFDOH�XS�IRVVLO�
IXHO�SURGXFWLRQ�RQ�IHGHUDO�ODQGV�DQG�ZDWHUV�E\�H[SDQGLQJ�WKH�DUHDV�DYDLODEOH�IRU�OHDVLQJ�DQG�
UHPRYLQJ�UHJXODWRU\�EDUULHUV�WR�WKH�LVVXDQFH�RI�OHDVHV��� DQG��LL��H[SHGLWH�WKH�UHYLHZ�RI�SLSHOLQHV�

�� ,G� 6HH�DOVR�%/0��&RDO�'DWD��KWWSV���ZZZ�EOP�JRY�SURJUDPV�HQHUJ\�DQG�PLQHUDOV�FRDO�FRDO�GDWD �ODVW�YLVLWHG�
6HSW������������
�� '2,�6HFWRULDO�2UGHU�������-DQ������������
�� %/0� )('(5$/�&2$/�352*5$0�3(,6 ± 6&23,1*�5(3257 �������
�� &(4���������VXSUD QRWH���� 2WKHU�DJHQFLHV��VXFK�DV�86)6�DQG�%/0��KDG�DOVR�SXEOLVKHG�RU�ZHUH�GHYHORSLQJ�WKHLU�
RZQ�JXLGDQFH�RQ�DFFRXQWLQJ�IRU�FOLPDWH�FKDQJH�LQ�1(3$�UHYLHZV��6HH��H�J���86)6��&OLPDWH�&KDQJH�&RQVLGHUDWLRQV�
LQ�3URMHFW�/HYHO�1(3$�$QDO\VLV���������
KWWSV���ZZZ�IV�IHG�XV�HPF�QHSD�FOLPDWHBFKDQJH�LQFOXGHV�FFBQHSDBJXLGDQFH�SGI�
�� 7KHVH�PHWULFV�ZHUH�GHYHORSHG�IRU�FRVW�EHQHILW�DQDO\VHV�LQ�UXOHPDNLQJV��EXW�FDQ�DOVR�EH�XWLOL]HG�LQ�SURMHFW�OHYHO�
HPLVVLRQ�DVVHVVPHQWV�DQG��DV�QRWHG�LQ�3DUW�,9��VRPH�FRXUWV�KDYH�UHTXLUHG�WKHLU�XVH�LQ�WKH�1(3$�FRQWH[W� 6HH�
,QWHUDJHQF\�:RUNLQJ�*URXS�RQ�WKH�6RFLDO�&RVW�RI�*UHHQKRXVH�*DVHV��7HFKQLFDO�6XSSRUW�'RFXPHQW��7HFKQLFDO�
8SGDWH�RI�WKH�6RFLDO�&RVW�RI�&DUERQ�IRU�5HJXODWRU\�,PSDFW�$QDO\VLV�8QGHU�([HFXWLYH�2UGHU��������0D\�������
5HYLVHG�$XJXVW��������,QWHUDJHQF\�:RUNLQJ�*URXS�RQ�WKH�6RFLDO�&RVW�RI�*UHHQKRXVH�*DVHV��$GGHQGXP�WR�
7HFKQLFDO�6XSSRUW�'RFXPHQW�RQ�6RFLDO�&RVW�RI�&DUERQ�IRU�5HJXODWRU\�,PSDFW�$QDO\VLV�8QGHU�([HFXWLYH�2UGHU�
�������$SSOLFDWLRQ�RI�WKH�0HWKRGRORJ\�WR�(VWLPDWH�WKH�6RFLDO�&RVW�RI�0HWKDQH�DQG�WKH�6RFLDO�&RVW�RI�1LWURXV�
2[LGH��$XJ���������
�� 6HH��H�J�� 86)6��1DYLJDWLQJ�WKH�&OLPDWH�&KDQJH�3HUIRUPDQFH�6FRUHFDUG ������� KWWSV���SHUPD�FF���'<�6��<�
�� %/0�0DQXDO�6HFWLRQ������±0LWLJDWLRQ��'HF�������������%/0�0LWLJDWLRQ�+DQGERRN�+���������'HF����� ������
�� 6HH '2,��$ERXW��0LVVLRQ��KWWSV���ZZZ�GRL�JRY�ZKRZHDUH �ODVW�YLVLWHG�0D\������������³SURPRW>LQJ@�HQHUJ\�
GRPLQDQFH´�LV�WKH�ILUVW�PDMRU�JRDO�RXWOLQHG�IRU�'2,��
�� ,Q�-DQXDU\ ������%2(0�LVVXHG�D�SURSRVHG�1DWLRQDO�2XWHU�&RQWLQHQWDO�6KHOI�2LO�DQG�*DV�/HDVLQJ�3URJUDP�IRU�
�����������ZKLFK�ZRXOG�PDNH�RYHU�QLQHW\�SHUFHQW�RI�WKH�RXWHU�FRQWLQHQWDO�VKHOI��2&6��DYDLODEOH�IRU�IXWXUH�RLO�DQG�
JDV�H[SORUDWLRQ�DQG�GHYHORSPHQW���,Q�FRPSDULVRQ��WKH�����������RIIVKRUH�OHDVLQJ�SURJUDP��ZKLFK�ZRXOG�EH�
VXSHUVHGHG�E\�WKLV�QHZ�SURJUDP��SXW�QLQHW\�IRXU�SHUFHQW�RI�WKH�2&6�RII�OLPLWV�WR�RLO�DQG�JDV�GHYHORSPHQW��7KH�
'UDIW�3URSRVHG�3URJUDP��'33��LQFOXGHV����SRWHQWLDO�OHDVH�VDOHV�LQ����RI����SODQQLQJ�DUHDV�± ZKLFK��DFFRUGLQJ�WR�
'2,��LV�WKH�ODUJHVW�QXPEHU�RI�OHDVH�VDOHV�HYHU�SURSRVHG�IRU�WKH�2&6���\HDU�OHDVH�VFKHGXOH��7KH�DGPLQLVWUDWLRQ�DOVR�
WRRN�PHDVXUHV�WR�H[SDQG�OHDVLQJ�DUHDV�LQ�WKH�$UFWLF��DQG�LQ�'HFHPEHU�������%/0�LVVXHG�D�SURSRVDO�IRU�D�&RDVWDO�
3ODLQ�2LO�DQG�*DV�/HDVLQJ�3URJUDP�LQ�WKH�$UFWLF�1DWLRQDO�:LOGOLIH�5HIXJH��$1:5��ZKLFK�ZRXOG�PDNH�XS�WR�����
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DQG�RWKHU�IRVVLO�IXHO�WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH��� 7KHVH�VXSSO\�VLGH�DFWLRQV�DUH�SDLUHG�ZLWK�
DFWLRQV�DLPHG�DW�OLIWLQJ�³GRZQVWUHDP´�UHVWULFWLRQV�RQ�IRVVLO�IXHO�XVH��VXFK�DV�WKH�HPLVVLRQ�
VWDQGDUGV�IRU�SRZHU�SODQWV�DQG�PRWRU�YHKLFOHV�RULJLQDOO\�SURPXOJDWHG�XQGHU�WKH�2EDPD�
DGPLQLVWUDWLRQ���

6RPH�RI�WKH�7UXPS�DGPLQLVWUDWLRQ¶V�PDMRU�H[HFXWLYH�DFWLRQV�DIIHFWLQJ 1(3$�UHYLHZV�IRU�IRVVLO�
IXHO�VXSSO\�SURMHFWV�LQFOXGH�

x 7KH�LVVXDQFH�RI�PXOWLSOH�H[HFXWLYH�RUGHUV�GLUHFWLQJ�DJHQFLHV�WR�VWUHDPOLQH�DSSURYDOV�IRU�
IRVVLO�IXHO�OHDVLQJ�DQG�HQHUJ\�LQIUDVWUXFWXUH���

x 7KH�UHYRFDWLRQ�RI�&(4¶V������JXLGDQFH�RQ�FOLPDWH�FKDQJH��� DQG�SURPXOJDWLRQ�RI�QHZ�
GUDIW�JXLGDQFH���

x 7KH�UHYRFDWLRQ�RI�WKH�IHGHUDO�PHWULFV�GHYHORSHG�IRU�WKH�VRFLDO�FRVW�RI�FDUERQ �6&�&2����
PHWKDQH��6&�&+���DQG�QLWURXV�R[LGH �6&�1�2���� DQG

x 7KH�WHUPLQDWLRQ�RI�WKH�SURJUDPPDWLF�UHYLHZ�RI�WKH�IHGHUDO�FRDO�OHDVLQJ�DQG�WKH�
PRUDWRULXP�WKDW�KDG�EHHQ�SXW�LQ�SODFH�SHQGLQJ�WKDW�UHYLHZ���

$FWLQJ�SXUVXDQW�WR�WKHVH�GLUHFWLYHV��'2,�DQG�LWV�FRQVWLWXHQW�DJHQFLHV�DOVR�DGRSWHG�PRUH�VSHFLILF�
SROLFLHV�DQG�JXLGDQFH�DLPHG�DW�H[SHGLWLQJ�DQG�FXUWDLOLQJ�UHYLHZV�RI�FRDO��RLO��DQG�JDV�OHDVHV��)RU�
H[DPSOH��%/0�LVVXHG�DQ�LQVWUXFWLRQ�PHPRUDQGXP�WR�LWV�ILHOG�RIILFHV�RQ�-DQXDU\�����������ZKLFK�
HVWDEOLVKHV�D�%/0�SROLF\�³WR�VLPSOLI\�DQG�VWUHDPOLQH�WKH�OHDVLQJ�SURFHVV�>IRU�RLO�DQG�JDV@�WR�
DOOHYLDWH�XQQHFHVVDU\�LPSHGLPHQWV�DQG�EXUGHQV��WR�H[SHGLWH�WKH�RIIHULQJ�RI�ODQGV�IRU�OHDVH��DQG�WR�
HQVXUH�TXDUWHUO\�RLO�DQG�JDV�OHDVH�VDOHV�DUH�FRQVLVWHQWO\�KHOG�´�� 7KH�LQVWUXFWLRQ�PHPRUDQGXP�
UHGXFHV�WKH�DPRXQW�RI�WLPH�WKDW�%/0�ILHOG�RIILFHV�KDYH�WR�UHYLHZ�HQYLURQPHQWDO�LPSDFWV�DQG�

PLOOLRQ�DFUHV�RI�WKH�$1:5�RSHQ�IRU�RLO�DQG�JDV�GHYHORSPHQW��,Q�0DUFK�������%/0�OLIWHG�UHVWULFWLRQV�RQ�PLQHUDO�
GHYHORSPHQW�RQ�DSSUR[LPDWHO\���PLOOLRQ�DFUHV�RI�VDJH�JURXVH�KDELWDW��RSHQLQJ�WKHVH�SUHYLRXVO\�SURWHFWHG�DUHDV�IRU�
RLO�DQG�JDV�OHDVLQJ�DQG�RWKHU�H[WUDFWLYH�XVHV��0DQ\ RI�WKHVH�DFWLRQV�ZHUH�FKDOOHQJHG�LQ�FRXUW��DQG�OLWLJDWLRQ�ZDV��DW�
WKH�WLPH�RI�WKLV�ZULWLQJ��VWLOO�SHQGLQJ�
��-HVVLFD�:HQW]�	�0LFKDHO�*HUUDUG��3HUVLVWHQW�5HJXODWLRQV��$�'HWDLOHG�$VVHVVPHQW�RI�WKH�7UXPS�$GPLQLVWUDWLRQ¶V�
(IIRUWV�WR�5HSHDO�)HGHUDO�&OLPDWH�3URWHFWLRQV��6DELQ�&HQWHU�IRU�&OLPDWH�&KDQJH�/DZ��������6HH�DOVR 8�6��
'HSDUWPHQW�RI�WKH�,QWHULRU��(FRQRPLF�5HSRUW��)<����� �2FW�������������
KWWSV���GRL�VFLHQFHEDVH�JRY�GRLGY�ILOHV������SGI�)<����������(FRQ���5HSRUW�SGI�
�� :HQW]�	�*HUUDUG��VXSUD QRWH����
�� ([HF��2UGHU�1R��������RI�$SULO�����������,PSOHPHQWLQJ�DQ�$PHULFD�)LUVW�2IIVKRUH�(QHUJ\�6WUDWHJ\�����)HG��5HJ��
�������0D\�����������([HF��2UGHU�1R��������RI�$XJXVW�����������(VWDEOLVKLQJ�'LVFLSOLQH�DQG�$FFRXQWDELOLW\�LQ�WKH�
(QYLURQPHQWDO�UHYLHZ�DQG�3HUPLWWLQJ�3URFHVV�IRU�,QIUDVWUXFWXUH�3URMHFWV�����)HG��5HJ���������$XJ�������������([HF��
2UGHU�1R��������RI�$SULO�����������3URPRWLQJ�(QHUJ\�,QIUDVWUXFWXUH�DQG�(FRQRPLF�*URZWK��$SU������������
([HF��2UGHU�1R� ������RI�$SULO�����������7KH�,VVXDQFH�RI�3HUPLWV�ZLWK�5HVSHFW�WR�)DFLOLWLHV�DQG�/DQG�
7UDQVSRUWDWLRQ &URVVLQJV�DW�WKH�,QWHUQDWLRQDO�%RXQGDULHV�RI�WKH�8QLWHG�6WDWHV��$SU������������
�� ([HF��2UGHU�1R��������RI�0DUFK�����������3URPRWLQJ�(QHUJ\�,QGHSHQGHQFH�DQG�(FRQRPLF�*URZWK�����)HG��5HJ��
�������0DU������������
�� &(4���������VXSUD QRWH����
�� ([HF��2UGHU�1R����������������VXSUD QRWH����
�� '2,�6HFUHWDULDO�2UGHU�������&RQFHUQLQJ�WKH�)HGHUDO�&RDO�0RUDWRULXP��0DU������������
�� %/0�,QVWUXFWLRQ�0HPRUDQGXP�1R������������8SGDWLQJ�2LO�DQG�*DV�/HDVLQJ�5HIRUP�± /DQG�XVH�3ODQQLQJ�DQG�
/HDVH�3DUFHO�5HYLHZV��-DQ�������������DYDLODEOH�DW�KWWSV���SHUPD�FF�<13���.6:��7KH�8�6��)RUHVW�6HUYLFH�KDV�DOVR�
VLJQDOHG�LWV�LQWHQW�WR�PRGLI\�LWV�UHJXODWLRQV�LQ�RUGHU�WR�VWUHDPOLQH�DQG�H[SHGLWH�WKH�LVVXDQFH�RI�RLO�DQG�JDV�SHUPLWV�RQ�
1DWLRQDO�)RUHVW�ODQGV��6HH 86)6��2LO�DQG�*DV�5HVRXUFHV��$135�����)HG��5HJ���������6HSW������������
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UHFHLYH�SXEOLF�IHHGEDFN��,W�OLPLWV�WKH�WLPHIUDPH�IRU�SDUFHO�UHYLHZ�IRU�D�VSHFLILF�OHDVH�VDOH�WR�VL[�
PRQWKV�DQG�OLPLWV�WKH�DPRXQW�RI�WLPH�DOORWWHG�IRU�SXEOLF�SURWHVW�RI�OHDVH�VDOHV�WR�WHQ�GD\V�DIWHU�
QRWLFH�LV�SRVWHG��,W�DOVR�VHHNV�WR�HOLPLQDWH�RSSRUWXQLWLHV�IRU�SXEOLF�UHYLHZ�DQG�GLVFORVXUH�RI�
HQYLURQPHQWDO�LPSDFWV�IURP�RLO�DQG�JDV�GHYHORSPHQW�RQ�SXEOLF�ODQGV���

7KHVH�SROLF\�FKDQJHV�KDYH�UHVXOWHG�LQ�PRUH�IRVVLO�IXHO�SURGXFWLRQ�RQ�IHGHUDO�ODQGV��'2,�DQQRXQFHG�
WKDW�WKH�UHYHQXH�JHQHUDWHG�IURP�RLO�DQG�JDV�OHDVH�VDOHV�RQ�SXEOLF�ODQGV�LQ������ZDV�QHDUO\�WULSOH�
WKDW�RI�WKH�QH[W�KLJKHVW�JURVVLQJ�\HDU�RQ�UHFRUG��� *UDQWHG��FRDO�SURGXFWLRQ�DQG�XVH�FRQWLQXHG�WR�
GHFOLQH�LQ�������EXW�WKH�HPLVVLRQV�UHGXFWLRQ�EHQHILWV�RI�GHFOLQLQJ�FRDO�XVH�ZHUH�PRUH�WKDQ�RIIVHW�
E\�LQFUHDVHG�HPLVVLRQV�IURP�RLO�DQG�JDV��DQG�ERWK�RLO�DQG�JDV�SURGXFWLRQ�DUH�SURMHFWHG�WR�LQFUHDVH�
VLJQLILFDQWO\�RYHU�WKH�QH[W�GHFDGH��� 7KH�DGPLQLVWUDWLRQ�DOVR�DSSURYHG�VHYHUDO�PDMRU�FRDO�PLQLQJ�
OHDVHV� WKDW� FRXOG�DIIHFW�FRDO�SULFHV�DQG�FRQVXPSWLRQ� LQ� WKH�\HDUV�DKHDG��� 7KLV�VLWXDWLRQ�VHHPV�
XQWHQDEOH�DW� D� WLPH�ZKHQ�IRVVLO� IXHO�XVH�QHHGV� WR�EH�SKDVHG�RXW� UDSLGO\��7KH� GXUDWLRQ�RI� WKHVH
OHDVLQJ� SODQV� DQG� DQWLFLSDWHG� OLIHWLPH� RI� WKHVH WUDQVSRUWDWLRQ� SURMHFWV UDQJH� IURP� WHQ� \HDUV� WR�
VHYHUDO�GHFDGHV�RU�PRUH�± FRQVLGHUDEO\�ORQJHU�WKDQ�WKH�WLPHIUDPH�LQ�ZKLFK�IRVVLO�IXHOV�QHHG�WR�EH�
SKDVHG�RXW�

,W�LV�ZLWKLQ�WKLV�SROLF\�FRQWH[W�WKDW�IHGHUDO�DJHQFLHV�PXVW�QRZ�FRQGXFW�1(3$�UHYLHZV�IRU�IRVVLO�
IXHO�VXSSO\�SURMHFWV��$V�GLVFXVVHG�EHORZ��DJHQF\�SUDFWLFH�RQ�*+*�DQDO\VLV�DQG�GLVFORVXUHV�KDV�
LPSURYHG�LQ�PDQ\�UHVSHFWV�± LQ�SDUWLFXODU��DJHQFLHV�DUH�PRUH�WUDQVSDUHQW�DERXW�WKH�GRZQVWUHDP�
HPLVVLRQV�IURP�FRPEXVWLRQ�RI�IRVVLO�IXHOV�LQ�1(3$�UHYLHZV�IRU�IRVVLO�IXHO�OHDVLQJ�SURSRVDOV�± DQG�
WKHUH�KDV�QRW�EHHQ�VLJQLILFDQW�³EDFNWUDFNLQJ´�GXULQJ�WKH�7UXPS�DGPLQLVWUDWLRQ��7KLV�LV�D�WHVWDPHQW�
WR�WKH�SRZHU�RI�OLWLJDWLRQ�DQG�WKH�LPSRUWDQFH�RI�FRXUW�GHFLVLRQV� 7KH�7UXPS�DGPLQLVWUDWLRQ¶V������
UHYLVHG�GUDIW�JXLGDQFH�RQ�FOLPDWH�FKDQJH� DQG�1(3$�UHYLHZV� LV�XQOLNHO\� WR�VLJQLILFDQWO\� DIIHFW�
DJHQF\�SUDFWLFH�RU�MXGLFLDO�UHYLHZ�LQ�WKLV�FRQWH[W��LQ�SDUW�IRU�UHDVRQV�QRWHG�DERYH��WKH�JXLGDQFH�LV�
YHU\�YDJXH� DQG�SULPDULO\� D� UHVWDWHPHQW� RI� H[LVWLQJ� ODZ�� DQG� LQ�SDUW� EHFDXVH� LW�ZRXOG�RQO\�EH�
HQWLWOHG�WR�6NLGPRUH�GHIHUHQFH���

�� 7UHQGV�LQ�1(3$�3UDFWLFH

�� %/0 ,QVWUXFWLRQ�0HPRUDQGXP�1R���������� ��������VXSUD QRWH���� DW�����
�� 3UHVV�5HOHDVH��'2,��(QHUJ\�5HYROXWLRQ�8QOHDVKHG��,QWHULRU�6KDWWHUV�3UHYLRXV�5HFRUGV�ZLWK������%LOOLRQ�LQ������
2LO�DQG�*DV�/HDVH 6DOHV �)HE������������KWWSV���ZZZ�GRL�JRY�QHZV�HQHUJ\�UHYROXWLRQ�XQOHDVKHG�LQWHULRU�VKDWWHUV�
SUHYLRXV�UHFRUGV����ELOOLRQ������RLO�DQG�JDV�
�� .DWH�:KHHOLQJ��8�6��2LO�3URGXFWLRQ�LV�6HW�WR�5LVH�$V�([SHUWV�6D\�)RVVLO�)XHOV�1HHG�WR�EH�3KDVHG�2XW��3$&,),&�
67$1'$5'��-DQ�������������KWWSV���SVPDJ�FRP�HQYLURQPHQW�XV�RLO�SURGXFWLRQ�LV�VHW�WR�ULVH�DV�H[SHUWV�VD\�IRVVLO�
IXHOV�QHHG�WR�EH�SKDVHG�RXW�
�� 3UHVV�5HOHDVH��'2,��7KH�:DU�RQ�&RDO�LV�2YHU��,QWHULRU�$QQRXQFHV�+LVWRULF�&RDO�3URMHFWV�LQ�8WDK��)HE������
������ KWWSV���ZZZ�GRL�JRY�SUHVVUHOHDVHV�ZDU�FRDO�RYHU�LQWHULRU�DQQRXQFHV�KLVWRULF�FRDO�SURMHFWV�XWDK�
�� :KHQ�D�FRXUW�UHYLHZV�DJHQF\�JXLGDQFH�GRFXPHQWV��WKH�DJHQF\¶V�LQWHUSUHWDWLRQ�LV�HQWLWOHG�WR�³UHVSHFW�SURSRUWLRQDO�
WR�LWV�SRZHU�WR�SHUVXDGH´�LQ�OLJKW�RI�WKH�DJHQF\¶V�³WKRURXJKQHVV��ORJLF��DQG�H[SHUWQHVV��LWV�ILW�ZLWK�SULRU�
LQWHUSUHWDWLRQV��DQG�DQ\�RWKHU�VRXUFHV�RI�ZHLJKW�´�8�6��Y��0HDG�&RUS�������8�6�������������������FLWLQJ�6NLGPRUH�Y��
6ZLIW�	�&R�� ����8�6������������������
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%HWZHHQ������DQG�������IHGHUDO�DJHQFLHV EHJDQ WR�DFFRXQW�IRU�*+*�HPLVVLRQV�LQ�1(3$�UHYLHZV�
IRU�ODQG�PDQDJHPHQW�SODQV�DQG�OHDVHV�DXWKRUL]LQJ�IRVVLO�IXHO�H[WUDFWLRQ�IURP�IHGHUDO�ODQGV�DQG�
ZDWHUV��� +RZHYHU��PDQ\�RI�WKHVH SURSRVDOV�ZHUH�DSSURYHG�ZLWKRXW�D�PHDQLQJIXO�DVVHVVPHQW�RI�
LQGLUHFW�HPLVVLRQV�IURP�WKH�WUDQVSRUW��SURFHVVLQJ DQG XVH�RI�WKH�SURGXFHG�IXHOV��RU�FXPXODWLYH�
HPLVVLRQV�IURP�PXOWLSOH�OHDVLQJ�GHFLVLRQV��6RPH�DJHQFLHV�GLG�UHFRJQL]H�WKDW�GRZQVWUHDP�
HPLVVLRQV�± SDUWLFXODUO\�HPLVVLRQV�IURP�WKH�FRPEXVWLRQ�RI�SURGXFHG�IXHOV�± TXDOLILHG�DV�³LQGLUHFW�
HIIHFWV´�DQG�TXDQWLWDWLYH�GLVFORVXUHV�RI�FRPEXVWLRQ�HPLVVLRQV�EHFDPH�LQFUHDVLQJO\�FRPPRQ�
GXULQJ�WKLV�SHULRG��%XW�SUDFWLFH�YDULHG�FRQVLGHUDEO\�ERWK�DFURVV�DQG�ZLWKLQ�DJHQFLHV��UHVXOWLQJ�LQ�
LQFRQVLVWHQFLHV�DFURVV�1(3$�GRFXPHQWDWLRQ�

,Q�VRPH�GRFXPHQWV��DJHQFLHV�ZRXOG�DUJXH�WKDW�DXWKRUL]LQJ�IRVVLO�IXHO�SURGXFWLRQ�RQ�IHGHUDO�ODQGV�
ZRXOG�KDYH�QR�DFWXDO�HIIHFW�RQ�IRVVLO�IXHO�FRQVXPSWLRQ�DQG�GRZQVWUHDP�HPLVVLRQV�EHFDXVH�RWKHU�
VRXUFHV�RI�FRDO��RLO��RU�JDV�ZRXOG�EH�H[WUDFWHG�DQG�XVHG�DW�WKH�VDPH�UDWHV�LI�WKH�IHGHUDO�SURSRVDOV�
ZHUH�QRW�DSSURYHG��DQ�DUJXPHQW�WKDW�LV�RIWHQ�UHIHUUHG�WR�DV�³SHUIHFW�VXEVWLWXWLRQ´���,Q�HIIHFW��
DJHQFLHV�ZHUH�FODLPLQJ�WKDW�WKH�*+* LPSDFW�ZRXOG�EH�LGHQWLFDO�XQGHU�ERWK�WKH�SURSRVHG�DFWLRQ�
DQG�WKH�QR�DFWLRQ�DOWHUQDWLYH��7KH�SUREOHP�ZLWK�WKLV�DSSURDFK�ZDV�WKDW�LW�LJQRUHG�SRWHQWLDO�HIIHFW�
RI�SURGXFWLRQ�SURMHFWV�RQ�IRVVLO�IXHO�SULFHV�DQG�GHPDQG���

7KHUH�ZHUH�VLPLODU�LQFRQVLVWHQFLHV�LQ 1(3$�UHYLHZV�RI�IRVVLO�IXHO�WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH��
7KH�6WDWH�'HSDUWPHQW��'2(�DQG��86$&( GLVFXVVHG�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�DV�
SRWHQWLDO�LQGLUHFW�HIIHFWV�LQ�VRPH�RI�WKH�1(3$�GRFXPHQWDWLRQ�SUHSDUHG�IRU�WKHVH�SURMHFWV� ��
+RZHYHU��)(5&�± ZKLFK�FRQGXFWHG�WKH�ODUJHVW�QXPEHU�RI UHYLHZV�GXH�WR�LWV�DXWKRULW\�RYHU�
QDWXUDO�JDV�SLSHOLQHV�DQG�H[SRUW�WHUPLQDOV�± FRQVLVWHQWO\�PDLQWDLQHG�WKDW�XSVWUHDP�DQG�
GRZQVWUHDP�HPLVVLRQV�GLG�QRW�TXDOLI\�DV�LQGLUHFW�HIIHFWV�RI�LWV�DSSURYDOV�EHFDXVH���L��WKH�
DSSURYDOV�ZHUH�QRW�WKH�OHJDOO\�UHOHYDQW�FDXVH�RI�WKRVH�HPLVVLRQV��DQG��LL��HYHQ�LI�WKHUH�ZDV�D�
FDXVDO�UHODWLRQVKLS��WKH�HPLVVLRQV�ZHUH�WRR�VSHFXODWLYH�WR�HVWLPDWH��*UDQWHG��RWKHU�DJHQFLHV�PDGH�
VLPLODU�DUJXPHQWV�LQ�VRPH�RI�WKHLU�1(3$�GRFXPHQWDWLRQ��DQG�ZKHQ�GHIHQGLQJ�WKRVH�GRFXPHQWV�
LQ�FRXUW��EXW�QRQH�KDG�DV�ILUP�D�SROLF\�RQ�WKH�LVVXH�DV�)(5&�

(YHQ�ZLWK�WKH�LQFRQVLVWHQFLHV�LQ�DJHQF\�SUDFWLFH��WKHUH�ZDV�D�FOHDU�WUHQG�WRZDUGV�JUHDWHU�
GLVFORVXUH�RI�LQGLUHFW�HPLVVLRQV GXULQJ�WKLV�SHULRG��7KLV XSWLFN�LQ�IHGHUDO�GLVFORVXUHV�ZDV�GULYHQ��
DW�OHDVW�LQ�SDUW��E\ OLWLJDWLRQ��%\�������RYHU�D�GR]HQ�ODZVXLWV�KDG�EHHQ�ILOHG�FKDOOHQJLQJ�WKH�
DSSURYDO�RI�IRVVLO�IXHO�OHDVLQJ�DQG�SLSHOLQH�SURSRVDOV�EHFDXVH�WKH�OHDG�DJHQF\�IDLOHG�WR�
DGHTXDWHO\�FRQVLGHU�XSVWUHDP�DQG�RU�GRZQVWUHDP�JUHHQKRXVH�JDV�HPLVVLRQV�LQ�LWV�1(3$�UHYLHZ��
7KH�FULWLFDO�TXHVWLRQ�LQ�PRVW�RI�WKHVH�FDVHV�ZDV�ZKHWKHU�VXFK�XSVWUHDP�DQG�GRZQVWUHDP�
HPLVVLRQV�TXDOLILHG�DV�LQGLUHFW�HIIHFWV�RI�WKHVH�SURSRVDOV� ,Q�HDUO\�GHFLVLRQV LQYROYLQJ�1(3$�
UHYLHZV�IRU�IRVVLO�IXHO�OHDVLQJ��FRXUWV�PDGH�LW�FOHDU�WKDW�GRZQVWUHDP�HPLVVLRQV�IURP�WKH�
FRQVXPSWLRQ�RI�WKH�IRVVLO�IXHOV�WKDW�ZRXOG�EH�H[WUDFWHG�XQGHU�WKH�OHDVH�TXDOLILHG�DV�LQGLUHFW�
HIIHFWV�XQGHU�1(3$��DQG�WKDW�DJHQFLHV�VKRXOG�TXDQWLI\�WKRVH�HPLVVLRQV�ZKHUHYHU�WRROV�DQG�GDWD�
ZHUH�DYDLODEOH�WR�GR�VR��&RXUWV�DOVR�UHMHFWHG�SHUIHFW�VXEVWLWXWLRQ�DUJXPHQWV�DV�D�EDVLV�IRU�

�� 6HH %XUJHU�	�:HQW]���������VXSUD QRWH��� IRU�D�PRUH�GHWDLOHG�GLVFXVVLRQ�RI�KRZ�IHGHUDO�DJHQFLHV�ZHUH�DFFRXQWLQJ�
IRU�LQGLUHFW�*+*�HPLVVLRQV�LQ�WKHLU�1(3$�GRFXPHQWDWLRQ�GXULQJ�WKLV�SHULRG�
�� 6HH��H�J�� 8�6� '(3$570(17�2)�67$7(� ),1$/�6833/(0(17$/�(,6� .(<6721(�;/ ��������������³0DUNHW�
$QDO\VLV´�� %XUJHU�	�:HQW]���������VXSUD QRWH��� 3DUW�,,,�
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LJQRULQJ�GRZQVWUHDP�HPLVVLRQV�IURP�OHDVLQJ��7KH�LVVXH�ZDV�QRW�VR�FOHDUO\�UHVROYHG LQ HDUO\
GHFLVLRQV LQYROYLQJ�IRVVLO�IXHO�WUDQVSRUWDWLRQ�SURMHFWV�± VRPH�FRXUWV UHTXLUHG�GLVFORVXUH�RI�
XSVWUHDP�DQG�RU�GRZQVWUHDP�HPLVVLRQV��RWKHUV�GLG�QRW� 7KDW�LVVXH�FRQWLQXHV�WR�EH�OLWLJDWHG���

7KH�OLWLJDWLRQ�KDV�OHG�WR�D�VKLIW�LQ�DJHQF\�SUDFWLFH��DW�OHDVW�IRU�SURSRVDOV�LQYROYLQJ�IRVVLO�IXHO�
SURGXFWLRQ��)RU�WKH�PRVW�SDUW��DJHQFLHV�RYHUVHHLQJ�IRVVLO�IXHO�SURGXFWLRQ�QR�ORQJHU�DUJXH SHUIHFW�
VXEVWLWXWLRQ DV�WKH�JURXQGV�IRU�LJQRULQJ�GRZQVWUHDP�HPLVVLRQV��,QVWHDG� DJHQFLHV�VRPHWLPHV
SURYLGH�D�TXDQWLWDWLYH�HVWLPDWH�RI�GRZQVWUHDP�HPLVVLRQV��RIWHQ�OLPLWHG�WR�FRPEXVWLRQ�HPLVVLRQV��
DFFRPSDQLHG�E\�D�TXDOLWDWLYH�VWDWHPHQW�DERXW�KRZ�WKH�DFWXDO��QHW��HPLVVLRQV�IURP�WKH�SURSRVDO�
ZLOO�EH�PXFK�ORZHU�DV�D�UHVXOW�RI�HQHUJ\�VXEVWLWXWLRQ�XQGHU�WKH�QR�DFWLRQ�DOWHUQDWLYH��,Q�WKDW�
FRQWH[W��DJHQFLHV�PD\�FRQFOXGH�WKDW�LW�LV�LPSRVVLEOH WR PHDVXUH�WKH�DFWXDO�HIIHFW�RI�WKH�SURSRVDO�
RQ�FOLPDWH�FKDQJH DQG�WKXV�WKHUH�LV�QR�VLJQLILFDQFH�GHWHUPLQDWLRQ�RU�GLVFXVVLRQ�RI�PLWLJDWLRQ�
PHDVXUHV��� $QRWKHU�DSSURDFK��PRUH�FRPPRQ�IRU�PDMRU�OHDVLQJ�SURSRVDOV��LV�WR�XVH�HQHUJ\�
PDUNHW�PRGHOV�WR FRPSDUH�HPLVVLRQV�IURP�IRVVLO�IXHOV�SURGXFHG�XQGHU�WKH�SURSRVDO�ZLWK�
HPLVVLRQV�IURP�HQHUJ\�VXEVWLWXWHV�XQGHU�WKH�QR�DFWLRQ�DOWHUQDWLYH�WR�JHQHUDWH�DQ�HVWLPDWH�RI�QHW�
HPLVVLRQV��:KLOH�WKLV�DSSURDFK�VHHPV�UHDVRQDEOH�LQ�WKHRU\��WKHUH�DUH�SRWHQWLDO�SUREOHPV�LQ�
SUDFWLFH��7KH�PRGHO�UHVXOWV�DUH�GHSHQGHQW�RQ SDUDPHWHUV �L�H���DVVXPSWLRQV�DERXW�HQHUJ\�
UHVRXUFHV��SULFH�HODVWLFLW\��DQG GHPDQG��WKDW�DUH�KLJKO\�XQFHUWDLQ DQG�FDQ�EH�PDQLSXODWHG�WR�
DFKLHYH�DQ�LQWHQGHG�UHVXOW� %XW�WKHVH�DUH�QRW�QHFHVVDULO\�LQVXUPRXQWDEOH�SUREOHPV��$JHQFLHV�FDQ�
DGGUHVV�XQFHUWDLQW\�E\�XVLQJ�PXOWLSOH�VFHQDULRV�LQ�WKHLU�HQHUJ\�PDUNHW�DQDO\VLV��H�J���ZLWK�
GLIIHUHQW�DVVXPSWLRQV�DERXW�HQHUJ\�SULFHV�DQG�HODVWLFLW\��DQG�WKH\�FDQ�DGGUHVV�FRQFHUQV�DERXW�
LQWHJULW\�DQG GDWD�PDQLSXODWLRQ�E\�EHLQJ�WUDQVSDUHQW�DERXW�WKH�DVVXPSWLRQV�XQGHUSLQQLQJ�WKHLU�
DQDO\VLV�

$V�IRU�WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH��VWDUWLQJ�LQ�������)(5&�VWDUWHG�WR�LQFOXGH�LQFUHDVLQJ�DPRXQWV�
RI�LQIRUPDWLRQ�RQ�XSVWUHDP�DQG�GRZQVWUHDP�*+*�HPLVVLRQV�LQ�LWV�SLSHOLQH�RUGHUV��� 7KLV�
DSSHDUHG�WR�EH�GULYHQ�E\�WKH�2EDPD�DGPLQLVWUDWLRQ¶V�SROLF\�DQG�JXLGDQFH�RQ�1(3$�UHYLHZV�DV�
ZHOO�DV�FDVH�ODZ�UHTXLULQJ�GLVFORVXUH�RI�GRZQVWUHDP�HPLVVLRQV�LQ�RWKHU�FRQWH[WV�� %XW�)(5&�
SODFHG�FDYHDWV�RQ�WKLV�LQIRUPDWLRQ�DQG�DQDO\VLV�± IRU�H[DPSOH��LQ�RQH�(,6�ZKHUH�)(5&�
TXDQWLILHG�GRZQVWUHDP�HPLVVLRQV�IURP�D�SLSHOLQH�DSSURYDO�SXUVXDQW�WR�D�'�&��&LUFXLW�RUGHU��
)(5&�FODLPHG�WKDW�LW�FRXOG�QRW�XVH�WKH�TXDQWLILHG�GRZQVWUHDP�*+*�HPLVVLRQ�HVWLPDWHV�WR�
HYDOXDWH�WKH�SURSRVDO�³>E@HFDXVH�WKH�1R�$FWLRQ�$OWHUQDWLYH�FRXOG�UHVXOW�LQ�OHVVHU��HTXDO��RU�
JUHDWHU�*+*�HPLVVLRQV´�WKDQ�WKH�VFHQDULR�LQ�ZKLFK�WKH�SLSHOLQH�LV�DSSURYHG��� )(5&�KDV�DOVR�

�� 6HH�LQIUD 3DUW�,,,�$���$W�WKH�WLPH�RI�WKLV�ZULWLQJ��WKHUH�LV�QR�FDVH�LQYDOLGDWLQJ�(,6�IRU�IDLOXUH�WR�FRQVLGHU�XSVWUHDP�
HPLVVLRQV��EXW WKHUH�DUH FDVHV�XSKROGLQJ�(,6V�EHFDXVH�WKH\�SURSHUO\ DFFRXQWHG IRU�XSVWUHDP�HPLVVLRQV��:KHWKHU�
TXDQWLILFDWLRQ�LV�UHTXLUHG�XQGHU�1(3$ GHSHQGV�RQ�ZKHWKHU�WRROV�DQG GDWD�DYDLODEOH�WR�GR�VR
�� 6HH��H�J���86)6� 6833/(0(17$/�),1$/�(19,5210(17$/�,03$&7�67$7(0(17� )('(5$/�&2$/�/($6(�
02',),&$7,216�&2&����� 	 &2&������ �������DW�������³$OO�WKDW�FDQ�EH�JOHDPHG�IURP�WKLV�DQDO\VLV�LV�WKDW�
UHODWLYH�WR�WKH�DOWHUQDWLYHV�WKHPVHOYHV��WKH�QR�DFWLRQ�SURGXFHV�WKH�OHDVW�DPRXQW�RI�LQFUHPHQWDO�*+*�LQFUHDVHV��7KLV�
GRHV�QRW�KRZHYHU�WUDQVODWH�GLUHFWO\�LQWR�FOLPDWH�FKDQJH�LPSDFW�UHGXFWLRQV�GXH�WR WKH�FRPSOH[LWLHV�LQYROYHG�ZLWK�
HVWLPDWLQJ�WKH�FRDO�VXSSO\�PDUNHW�UHVSRQVHV�WR�FXUUHQW�GHPDQG��FXUUHQW�IXHO�VXEVWLWXWLRQ�WUDQVLWLRQV�WR�QRQ�FRDO�IXHOV�
�EH\RQG�WKH�VFRSH�RI�WKLV�DQDO\VLV���DQG�KRZ�RWKHU�JRYHUQPHQWV�DQG�VHFWRUV�RI�WKH�JOREDO�HFRQRP\�LPSOHPHQW�RU�IDLO�
WR�LPSOHPHQW�*+*�HPLVVLRQV�UHGXFWLRQ�VWUDWHJLHV�´��
�� 6HH )(5& 25'(5�'(1<,1*�5(+($5,1*� 'RFNHW�1R��&3������������/D)OHXU�GLVVHQW�DW������
�� )(5&� ),1$/�6833/(0(17$/�(,6� 6287+($67�0$5.(7�3,3(/,1(6�352-(&7� )(5&�(,6�����)������� DW���
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DVVHUWHG�WKDW�QDWXUDO�JDV�SLSHOLQHV�ZRXOG�OLNHO\�GHFUHDVH�HPLVVLRQV��GXH�WR�IXHO�VZLWFKLQJ�IURP�
FRDO�WR�JDV��ZLWKRXW�FRQGXFWLQJ�DQ\�DQDO\VLV�WR�VXSSRUW�WKLV�FRQFOXVLRQ��� ,Q�������)(5&�
DQQRXQFHG�WKDW�LW�ZRXOG�QR�ORQJHU�HYHQ�TXDQWLI\�GRZQVWUHDP�RU�XSVWUHDP�HPLVVLRQV�IRU�PRVW�
SLSHOLQH�RUGHUV�EHFDXVH WKH�HIIHFW�RI�SLSHOLQH�DSSURYDOV�RQ�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�
ZDV�QRW�UHDVRQDEO\�IRUHVHHDEOH�DQG�WKHUHIRUH�QRW�DQ�LQGLUHFW�RU�FXPXODWLYH�HIIHFW�WKDW�PXVW�EH�
HYDOXDWHG�XQGHU�1(3$���

7KHUH�DUH�DOVR�VRPH�WUHQGV�ZKLFK�KDYH�EHFRPH�SUHYDOHQW�LQ�1(3$�UHYLHZV�IRU�DOO�W\SHV�RI�IRVVLO�
IXHO�VXSSO\�SURSRVDOV��2QH�H[DPSOH�LV�WKDW�IHGHUDO�DJHQFLHV�DUH�UHIXVLQJ�WR�GLVFORVH�VRFLDO�FRVWV�
RI�HPLVVLRQV�RQ�WKH�JURXQGV�WKDW�VXFK�D�FRVW�GLVFORVXUH�LV�QHLWKHU�UHTXLUHG�E\�1(3$�QRU�KHOSIXO�
WR�GHFLVLRQ�PDNHUV��$QRWKHU�H[DPSOH�UHODWHV�WR�VLJQLILFDQFH�GHWHUPLQDWLRQV�IRU�*+*�HPLVVLRQV��
7KH�1(3$�GRFXPHQWDWLRQ�IRU�ERWK�SURGXFWLRQ�DQG�WUDQVSRUWDWLRQ�SURMHFWV�RIWHQ�FRQWDLQV�QR�
GLVFXVVLRQ��RU�RQO\�D�OLPLWHG�GLVFXVVLRQ��RI�WKH�VLJQLILFDQFH�FULWHULD�RXWOLQHG�LQ�WKH�UHJXODWLRQV��
,QVWHDG��WKH�VLJQLILFDQFH�³DQDO\VLV´�PD\�HQWDLO�D�FRPSDULVRQ�RI�HPLVVLRQV�WR�VWDWH��QDWLRQDO��RU�
JOREDO�WRWDOV��FRQWUDU\�WR�WKH�UHFRPPHQGDWLRQV�LQ�WKH�UHVFLQGHG�&(4�JXLGDQFH���D�VWDWHPHQW�
DERXW�XQFHUWDLQW\�GXH�WR�HQHUJ\�PDUNHW�VXEVWLWXWLRQ��DQG�RU�D�VWDWHPHQW�DERXW�KRZ�WKHUH�LV�QR�
VLJQLILFDQFH�WKUHVKROG�IRU�*+*�HPLVVLRQV�DQG�WKXV�QR�ZD\�RI�GHILQLQJ�VLJQLILFDQFH��%DVHG�RQ�
WKLV�FXUVRU\�DQDO\VLV��DJHQFLHV�HLWKHU�FRQFOXGH�WKDW�HPLVVLRQV�DUH�LQVLJQLILFDQW�RU�GR�QRW�UHDFK�D�
FRQFOXVLRQ�RQ�WKH�PDWWHU��:H�DUH�QRW�DZDUH�RI�DQ\�(,6�LQ�ZKLFK�DQ�DJHQF\�KDV�FRQFOXGHG�WKDW�
HPLVVLRQV�IURP�IRVVLO�IXHO�SURGXFWLRQ�RU�WUDQVSRUWDWLRQ�TXDOLI\�DV�D�³VLJQLILFDQW´�LPSDFW��HYHQ�LQ�
WKH�FRQWH[W�RI�SURSRVDOV�WKDW�ZRXOG�JHQHUDWH PLOOLRQV�RI�WRQV�RI�*+*V��� ,W�DOVR�DSSHDUV�WKDW�
DJHQFLHV�DUH�QRW�KHDYLO\�UHO\LQJ�RQ�($V�DQG�)216,V�IRU�RLO�DQG�JDV�OHDVH�DSSURYDOV��DQG�
KXQGUHGV��SRVVLEO\�WKRXVDQGV��RI�RLO�DQG�JDV�OHDVHV�KDYH�EHHQ�DSSURYHG�EDVHG�RQ�)216,V�LQ�WKH�
SDVW�WZR�\HDUV���

�� 6HH��H�J�� 3HWLWLRQHUV¶�-RLQW�2SHQLQJ�%ULHI�DW�����$OOHJKHQ\�'HIHQVH�3URMHFW�Y��)(5&��1R�����������'�&��&LU��0DU��
���������
�� *DYLQ�%DGH��'LYLGHG�)(5&�5HVWULFWV�&OLPDWH�,PSDFWV�LQ�3LSHOLQH�5HYLHZV��87,/,7<�',9( �0D\������������
KWWSV���ZZZ�XWLOLW\GLYH�FRP�QHZV�GLYLGHG�IHUF�UHVWULFWV�FOLPDWH�LPSDFWV�LQ�SLSHOLQH�UHYLHZV����������)(5&�25'(5�

'(1<,1*�5(+($5,1* 'RFNHW�1R��&3����������� )(5&�FDPH�XQGHU�FRQVLGHUDEOH�VFUXWLQ\�IRU�WKLV�SROLF\�DQG�PDQ\�
RI�LWV�SLSHOLQH�DSSURYDOV�DUH�FXUUHQWO\�EHLQJ�FKDOOHQJHG�LQ�FRXUW��0RUHRYHU��WZR�RI�WKH�ILYH�)(5&�FRPPLVVLRQHUV�±
&KHU\O�/D)OHXU�DQG�5LFKDUG�*OLFN�± GLVVHQWHG�ZLWK�WKH�RUGHU�HVWDEOLVKLQJ�WKH�SROLF\�RQ�WKH�JURXQGV�WKDW�GRZQVWUHDP�
DQG�XSVWUHDP�HPLVVLRQV�GR�TXDOLI\�DV�LQGLUHFW�RU�FXPXODWLYH�LPSDFWV�RI�SLSHOLQH�DSSURYDOV��)(5& 25'(5�'(1<,1*�

5(+($5,1*� 'RFNHW�1R��&3����������� &RPPLVVLRQHU�*OLFN�FKDUDFWHUL]HG�)(5&¶V�SRVLWLRQ�DUH�D�³UHPDUNDEO\�
QDUURZ YLHZ�RI�LWV�UHVSRQVLELOLWLHV�XQGHU�1(3$´�DQG�&RPPLVVLRQHU�/D)OHXU�QRWHG�WKDW�)(5&¶V�SRVLWLRQ�ZDV�LQ�
GLUHFW�FRQIOLFW�ZLWK�WKH�'�&��&LUFXLW¶V�LQWHUSUHWDWLRQ�RI�ZKDW�1(3$�UHTXLUHG��,G� &RPPLVVLRQHU�&KHU\O�/D)OHXU�
DQQRXQFHG�WKDW�VKH�ZRXOG�GHSDUW�IURP�WKH�FRPPLVVLRQ¶V�SROLF\�DQG�FRQVLGHU�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�LQ�
KHU�UHYLHZ�DQG FRQVLGHU�WKH�EURDG�FOLPDWH�LPSDFWV�RI�QHZ�QDWXUDO�JDV�LQIUDVWUXFWXUH�ZKHQ�YRWLQJ�RQ�ZKHWKHU�WR�
DSSURYH�QHZ�SURMHFWV��,G� 6HH�DOVR�5RPDQ\�:HEE��&OLPDWH�&KDQJH��)(5&��DQG�1DWXUDO�*DV�3LSHOLQHV��7KH�/HJDO�
%DVLV�IRU�&RQVLGHULQJ�*UHHQKRXVH�*DV�(PLVVLRQV�8QGHU�6HFWLRQ���RI�WKH�1DWXUDO�*DV�$FW �6DELQ�&HQWHU�IRU�&OLPDWH�
&KDQJH�/DZ��������ILQGLQJ�WKDW�)(5&�UDUHO\�FRQVLGHUV�FOLPDWH�FKDQJH�HIIHFWV�ZKHQ�GHFLGLQJ�ZKHWKHU�WR�DSSURYH�
SLSHOLQH SURMHFWV��
�� 6HH 0DGHOHLQH�6LHJHO�	�$OH[DQGHU�/R]QDN��6XUYH\�RI�*UHHQKRXVH�*DV�&RQVLGHUDWLRQV�LQ�)HGHUDO�(QYLURQPHQWDO�
,PSDFW�6WDWHPHQWV�DQG�(QYLURQPHQWDO�$VVHVVPHQWV�IRU�)RVVLO�)XHO�5HODWHG�3URMHFWV�������������6DELQ�&HQWHU�IRU�
&OLPDWH�&KDQJH�/DZ�������
�� ,G�
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$V�IHGHUDO�SROLFLHV�DQG�DJHQF\�SUDFWLFH�KDYH FKDQJHG��VR�WRR�KDV�WKH�IRFXV�RI�OLWLJDWLRQ�RQ�WKH�
DGHTXDF\�RI�WKH�*+*�DQDO\VLV�IRU�IRVVLO�IXHO�VXSSO\�SURMHFWV��7KHUH�DUH�VWLOO�PDQ\�ODZVXLWV�
LQYROYLQJ�DQ�DJHQF\¶V�IDLOXUH�WR�GLVFORVH�FHUWDLQ�FDWHJRULHV�RI�HPLVVLRQV�± SDUWLFXODUO\�LQGLUHFW�
HPLVVLRQV��FXPXODWLYH�HPLVVLRQV��DQG�HPLVVLRQV�IURP�UHODWHG�DFWLRQV��:H�GLVFXVV�WKHVH�FDVHV�
LQYROYLQJ�WKH�SURSHU�VFRSH�RI�DQDO\VLV�LQ�3DUW�,,,��7KHUH�DUH�DOVR�D�QXPEHU�RI�ODZVXLWV�WKDW�
DGGUHVV�TXHVWLRQV�UHODWHG�WR�WKH�PRGH RU�DGHTXDF\ RI�DQDO\VLV ± H�J���ZKHWKHU�WKH�DQDO\VLV�LWVHOI�LV�
WHFKQLFDOO\�VRXQG��VXSSRUWHG�E\�WKH�UHFRUG��DQG�FRQVLVWHQW�ZLWK�WKH�UHTXLUHPHQWV�RI�1(3$�
UHJXODWLRQV��7KH�FULWLFDO�TXHVWLRQV�LQFOXGH�

x :KDW�DUH�UHDVRQDEOH�DVVXPSWLRQV�DERXW�HQHUJ\�PDUNHW�LPSDFWV��HQHUJ\�VXEVWLWXWLRQV��WKH�
³QHW´�HIIHFW�RI�WKH�SURSRVDO�RQ�IRVVLO�IXHO�SURGXFWLRQ�DQG�FRQVXPSWLRQ��DQG�WKH�
FRUUHVSRQGLQJ�HPLVVLRQV�"

x +RZ�VKRXOG�DQ�DJHQF\�JR�DERXW�DVVHVVLQJ�WKH�VLJQLILFDQFH�RI�HPLVVLRQV"�0XVW�DJHQFLHV�
XVH�WRROV�VXFK�DV�VRFLDO�FRVW�HVWLPDWHV�RU�D�JOREDO�FDUERQ�EXGJHW�WR�EHWWHU�XQGHUVWDQG�WKH�
VHYHULW\�RI�WKH�HPLVVLRQV�LPSDFW"�

x :KDW�LV�UHTXLUHG�LQ�WHUPV�RI�DVVHVVLQJ�DOWHUQDWLYHV�DQG�PLWLJDWLRQ�IRU�*+*�HPLVVLRQV"

:H�GLVFXVV�WKHVH�TXHVWLRQV�RQ�WKH�PRGH�RI�DQDO\VLV�LQ�3DUW�,9�

,,,� 7+(�5(48,5('�6&23(�2) *+*(0,66,216�',6&/2685( )25�)266,/ )8(/�6833/<�
352-(&76

,Q�WKLV�VHFWLRQ�ZH�SURSRVH�DQVZHUV�WR�YDULRXV�DVSHFWV�RI WZR�NH\�TXHVWLRQV������7R�ZKDW�H[WHQW�
DQG�XQGHU�ZKDW�FLUFXPVWDQFHV�PXVW�DJHQFLHV�DFFRXQW�IRU�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�
IURP�RWKHU�DFWLYLWLHV�RQ�WKH�VXSSO\�FKDLQ IRU�WKH�IXHOV�WKDW�ZLOO�EH�SURGXFHG�RU�WUDQVSRUWHG�DV�D�
UHVXOW�RI�IHGHUDO�DSSURYDOV"�����7R�ZKDW�H[WHQW�PXVW�DJHQFLHV�DFFRXQW�IRU�FXPXODWLYH�HPLVVLRQV�
RI�PXOWLSOH�IRVVLO�IXHO�OHDVLQJ�DQG�RU�WUDQVSRUWDWLRQ�DSSURYDOV�LQ�WKHLU�1(3$�UHYLHZV�IRU�IRVVLO�
IXHO�VXSSO\�SURMHFWV" 0RVW�RI�WKH�FDVH�ODZ�WR�GDWH�IRFXVHV�RQ�ZKHWKHU�VXFK�HPLVVLRQV�TXDOLI\�DV�
LQGLUHFW�RU�FXPXODWLYH�LPSDFWV�RI�IHGHUDO�SURSRVDOV��EXW�VRPH�GHFLVLRQV�JUDSSOH�ZLWK�RWKHU�
DVSHFWV�RI�1(3$��VXFK�DV�ZKHWKHU�PXOWLSOH�IRVVLO�IXHO�UHODWHG�DSSURYDOV�FRQVWLWXWH�³UHODWHG�
DFWLRQV´�WKDW�PXVW�EH�UHYLHZHG�MRLQWO\��DQG�ZKHWKHU�WKH�UHTXLUHG�VFRSH�RI�GLVFORVXUH�LV�GLIIHUHQW
ZKHQ�DQ�DJHQF\�KDV�SUHSDUHG�DQ�($�DQG KDV�IRXQG�QR�VLJQLILFDQW�LPSDFW�RQ�*+*�HPLVVLRQV�

$� 8SVWUHDP�DQG�'RZQVWUHDP�(PLVVLRQV IURP�)RVVLO�)XHO�6XSSO\�3URMHFWV

7KHUH�DUH�WZR�UHJXODWRU\�UHTXLUHPHQWV�WKDW�PD\�SURYLGH�WKH�EDVLV�IRU�HYDOXDWLQJ�GLVFORVXUH�RI�
XSVWUHDP�DQG�RU�GRZQVWUHDP�HPLVVLRQV�LQ�WKLV�FRQWH[W��WKH�UHTXLUHPHQW�WR�HYDOXDWH�LQGLUHFW�
HIIHFWV��DQG�WKH�UHTXLUHPHQW�WR�HYDOXDWH�WKH�HIIHFWV�RI�FRQQHFWHG�DFWLRQV��:H�GLVFXVV�HDFK�
DSSURDFK�LQ�WXUQ����

��� 7KHUH�DUH�DOVR�VRPH�FDVHV�LQ�ZKLFK DJHQFLHV��SDUWLHV��DQG�FRXUWV�KDYH�WUHDWHG�WKHVH�DV�³FXPXODWLYH�HPLVVLRQV´�±
EXW�FKDUDFWHUL]LQJ�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�DV�FXPXODWLYH�HIIHFWV�IDLOV�WR�DFFRXQW�IRU�WKH�FDXVDO�
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�� 8SVWUHDP�DQG�'RZQVWUHDP�(PLVVLRQV�DV ,QGLUHFW�,PSDFWV

,QGLUHFW�HIIHFWV�DUH�³FDXVHG�E\�WKH�DFWLRQ�DQG�DUH�ODWHU�LQ�WLPH�RU�IDUWKHU�UHPRYHG�LQ�GLVWDQFH��EXW�
DUH�VWLOO�UHDVRQDEO\�IRUHVHHDEOH�´��� 7KH\ LQFOXGH ³JURZWK�LQGXFLQJ�HIIHFWV�DQG�RWKHU�HIIHFWV�
UHODWHG�WR�LQGXFHG�FKDQJHV�LQ�WKH�SDWWHUQ�RI�ODQG�XVH��SRSXODWLRQ�GHQVLW\�RU�JURZWK�UDWH��DQG�
UHODWHG�HIIHFWV�RQ�DLU�DQG�ZDWHU�DQG�RWKHU�QDWXUDO�V\VWHPV��LQFOXGLQJ�HFRV\VWHPV�´��� $�VXIILFLHQW�
FDXVDO�FRQQHFWLRQ�H[LVWV�LI�WKH�SURSRVHG�DFWLRQ�LV�D�FDXVH�LQ�IDFW�RI�WKH�LPSDFW��L�H���WKH�LPSDFW�
ZRXOG�QRW�RFFXU�EXW�IRU�WKH�SURSRVHG�DFWLRQ��DQG�LI WKHUH�LV�D�³UHDVRQDEO\�FORVH�FDXVDO�
UHODWLRQVKLS�DNLQ�WR�SUR[LPDWH�FDXVH LQ�WRUW�ODZ�´��� $Q�LPSDFW�LV�³UHDVRQDEO\�IRUHVHHDEOH´�LI�LW�LV�
³VXIILFLHQWO\�OLNHO\�WR�RFFXU�WKDW�D�SHUVRQ�RI�RUGLQDU\�SUXGHQFH�ZRXOG�WDNH�LW�LQWR�DFFRXQW�LQ�
UHDFKLQJ�D�GHFLVLRQ�´��� ([DPSOHV�RI�IDFWRUV�UHOHYDQW�WR�WKLV�DQDO\VLV LQFOXGH�WKH�OLNHOLKRRG�RI�WKH�
LPSDFW��WKH�XWLOLW\�RI�WKH�LQIRUPDWLRQ�WR�WKH�GHFLVLRQ�PDNHU��DQG�ZKHWKHU�WKH�DEVHQFH�RI�VXFK�
LQIRUPDWLRQ�QRZ�ZRXOG�IRUHFORVH�LWV�FRQVLGHUDWLRQ�ODWHU����

$OWKRXJK�DJHQFLHV�DUH�QRW�UHTXLUHG�WR�FRQGXFW�D�³FU\VWDO�EDOO´�LQTXLU\�WR�LGHQWLI\ SRWHQWLDO�
LPSDFWV��WKH�PXVW�XVH�³>U@HDVRQDEOH�IRUHFDVWLQJ�DQG�VSHFXODWLRQ´�WR�HYDOXDWH�LPSDFWV�HYHQ�ZKHQ�
WKHUH�LV�XQFHUWDLQW\�DERXW�WKH�QDWXUH�DQG�WLPLQJ�RI�WKRVH�LPSDFWV���� 0RUHRYHU��WKH�1(3$�
UHJXODWLRQV�LPSRVH�DQ�DIILUPDWLYH�REOLJDWLRQ�RQ�DJHQFLHV�WR�SURFXUH�LQIRUPDWLRQ�UHJDUGLQJ�
UHDVRQDEO\�IRUHVHHDEOH�LPSDFWV�ZKHQ�SRVVLEOH���� 7KH�DJHQF\�PXVW�DOVR�UHVSRQG�WR�LQIRUPDWLRQ�
ZKHQ�LW�LV�SURYLGHG�WKURXJK�SXEOLF�FRPPHQWV���� ,Q�GHWHUPLQLQJ�ZKHWKHU�DQ�DJHQF\�KDV�YLRODWHG�
1(3$�E\�RPLWWLQJ�LQIRUPDWLRQ�IURP�LWV�DQDO\VLV��D�FRXUW�PXVW�FRQVLGHU�WKH�³XVHIXOQHVV�RI�DQ\�
QHZ�SRWHQWLDO�LQIRUPDWLRQ�WR�WKH�GHFLVLRQPDNLQJ�SURFHVV�´���

UHODWLRQVKLS�EHWZHHQ�WKH�SURGXFWLRQ�RI�IRVVLO�IXHOV�RU�H[SDQVLRQ�RI�WUDQVSRUW�LQIUDVWUXFWXUH�DQG�WKH�HYHQWXDO�XVH�RI�
WKRVH�IXHOV��$V�GLVFXVVHG�EHORZ��FRXUWV�KDYH�IRXQG�WKDW�WKLV�FDXVDO�UHODWLRQVKLS�LV�VXIILFLHQW�WR�FKDUDFWHUL]H�WKHVH�
HPLVVLRQV�DV�LQGLUHFW�UDWKHU�WKDQ�FXPXODWLYH�HIIHFWV��DQG�WKLV�DSSHDUV�WR�EH�WKH�EHWWHU�DSSURDFK�LQ�OLJKW�RI�WKDW�FDXVDO�
FRQQHFWLRQ�
��� ���&�)�5�����������E��
��� ,G�
��� 8�6��'HS¶W�RI�7UDQVS��Y��3XE��&LWL]HQ������8�6���������� ��������FLWLQJ�0HWUR��(GLVRQ�&R��Y��3HRSOH�$JDLQVW�
1XFOHDU�(QHUJ\������8�6���������� ���������LQWHUQDO�FLWDWLRQV�RPLWWHG��
��� &LW\�RI�6KRUHDFUHV�Y��:DWHUZRUWK������)��G������������WK�&LU���������TXRWLQJ�6LHUUD�&OXE�Y��0DUVK������)��G�
�����������VW�&LU���������6HH�DOVR0LG�6WDWHV�&RDO��IRU�3URJUHVV�Y��6XUIDFH�7UDQVS��%G�������)��G������������WK�&LU��
������
��� 6LHUUD�&OXE�Y��0DUVK������)��G DW �����FLWLQJ�6LHUUD�&OXE�Y��0DUVK�����)��G������������VW�&LU��������� 6HH�DOVR
0DVVDFKXVHWWV�Y��:DWW������)��G���������±�����VW�&LU��������
��� 6FLHQWLVWV¶�,QVW��IRU�3XE��,QIR���,QF��Y��8�6��$WRPLF�(QHUJ\�&RPP¶Q������)��G�������������'�&��&LU��������
�QRWLQJ�WKDW�WKH�FRXUWV�PXVW�WKHUHIRUH�³UHMHFW�DQ\�DWWHPSW�E\�DJHQFLHV�WR�VKLUN�WKHLU�UHVSRQVLELOLWLHV�XQGHU�1(3$�E\�
ODEHOLQJ�DQ\�DQG�DOO�GLVFXVVLRQ�RI�IXWXUH�HQYLURQPHQWDO�HIIHFWV�DV�µFU\VWDO�EDOO�LQTXLU\¶´���6HH�DOVR &LW\�RI�'DYLV�Y��
&ROHPDQ������)��G������������WK�&LU���������³7KH�QDWXUH�DQG�H[WHQW�RI�GHYHORSPHQW�ZKLFK�WKH�SURMHFW�ZLOO�LQGXFH�LV�
VWLOO�XQFHUWDLQ��'DYLV¶�IHDUV�PD\�EH�H[DJJHUDWHG��%XW�FXUUHQWO\�DYDLODEOH�LQIRUPDWLRQ�DQG�SODLQ�FRPPRQ�VHQVH�
LQGLFDWH�WKDW�LW�ZDV�KDUGO\�µUHDVRQDEOH¶�IRU�&'+:�RU�)+:$�WR�FRQFOXGH��ZLWKRXW�IXUWKHU�VWXG\��WKDW�WKH�
HQYLURQPHQWDO�LPSDFW�RI�WKH�SURSRVHG�LQWHUFKDQJH�ZLOO�EH�LQVLJQLILFDQW�´��
��� ���&�)�5������������
��� 0LG�6WDWHV�&RDO��IRU�3URJUHVV������)��G�DW�����
��� 3XE��&LWL]HQ������8�6��DW������FLWDWLRQ�RPLWWHG��
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6RPH FRXUWV�KDYH�XVHG�WKH�DQDORJ\�RI�³OLQNV�LQ�D�FKDLQ´�WR�GHVFULEH�WKH�VFRSH�RI�LQGLUHFW�HIIHFWV�
WKDW�VKRXOG�EH�UHYLHZHG�LQ�1(3$�GRFXPHQWV���� 7KLV�DQDORJ\�LV�KHOSIXO�IRU�WKLQNLQJ�DERXW�WKH�
VFRSH�RI�1(3$�DQDO\VLV�IRU�*+* HPLVVLRQV�IURP�IRVVLO�IXHO�VXSSO\ SURMHFWV��7KH�YDULRXV�VWDJHV�
RI�IRVVLO�IXHO�SURGXFWLRQ��WUDQVSRUWDWLRQ��SURFHVVLQJ�DQG�FRQVXPSWLRQ�FDQ�DOVR�EH�WKRXJKW�RI�DV�
³OLQNV�LQ�D�FKDLQ´�ZKLFK�DUH�LQH[WULFDEO\�FRQQHFWHG�DQG�VKRXOG WKXV EH�DQDO\]HG�WRJHWKHU����

D� )RVVLO�)XHO�([WUDFWLRQ�

,Q�RXU������DUWLFOH��ZH�H[SODLQHG�ZK\�GRZQVWUHDP�*+*�HPLVVLRQV�IURP�WKH�SURFHVVLQJ��
WUDQVSRUWDWLRQ��DQG�FRQVXPSWLRQ�RI�IRVVLO�IXHOV�WKDW�DUH�SURGXFHG DV�D�UHVXOW�RI�IHGHUDO
PDQDJHPHQW�SODQV�DQG�OHDVH�VDOHV TXDOLI\ DV�³LQGLUHFW�HIIHFWV´�WKDW�PXVW�EH�FRQVLGHUHG�LQ�DQ�($�
RU�(,6��7KHVH�GRZQVWUHDP�DFWLYLWLHV�DQG�WKH�HPLVVLRQV WKH\�JHQHUDWH KDYH D FOHDU�FDXVDO�
FRQQHFWLRQ�WR�IHGHUDO�DXWKRUL]DWLRQV��EXW�IRU�WKH�DXWKRUL]DWLRQ��WKH�IRVVLO�IXHOV ZRXOG�QRW�EH�
H[WUDFWHG� SURFHVVHG� WUDQVSRUWHG�WR�HQG�XVHUV� DQG�FRQVXPHG���� 7KHVH GRZQVWUHDP�DFWLYLWLHV�DUH
DOVR�UHDVRQDEO\�IRUHVHHDEOH�RXWFRPHV RI�DXWKRUL]LQJ�WKH�H[WUDFWLRQ�RI�WKH�IXHOV�± LQGHHG��
SURGXFLQJ�IXHO�IRU�HQHUJ\�VXSSO\�LV�WKH�SULPDU\�SXUSRVH�RI�WKH�DXWKRUL]DWLRQV���� 1(3$�WKXV�
UHTXLUHV�DJHQFLHV�WR�GLVFORVH�GRZQVWUHDP�HPLVVLRQV�DV�SRWHQWLDO�HIIHFWV�RI�IRVVLO�IXHO�VXSSO\�
SURMHFWV��DQG�WR�TXDQWLI\�WKH�HPLVVLRQV�ZKHUHYHU�WRROV�DQG�GDWD�DUH�DYDLODEOH�WR�GR�VR��,Q�
SDUWLFXODU� ZKHUH�DJHQFLHV�DUH�DEOH�WR�SURMHFW�WKH�TXDQWLW\�RI�IXHOV�WR�EH�SURGXFHG� WKH\ PXVW DOVR�
HVWLPDWH�WKH�*+*�HPLVVLRQV�JHQHUDWHG�IURP�WKH�FRPEXVWLRQ�RI�WKH�IXHOV ��7KLV�LV�WUXH�ZKHWKHU�
WKH�OHDVH�LV�IRU�FRDO��RLO�RU�JDV���� :KHQ TXDQWLILFDWLRQ�LV�QRW�IHDVLEOH� WKLV�GRHV�QRW�PHDQ�WKH�
HPLVVLRQV�FDQ�EH�H[FOXGHG�IURP�WKH�DQDO\VLV�± WR�WKH�FRQWUDU\��DJHQFLHV�KDYH�D�GXW\�WR�
TXDOLWDWLYHO\�GLVFORVH DQG�HYDOXDWH LQGLUHFW�HIIHFWV�ZKHUH�WKH�QDWXUH�RI�WKH�HIIHFW�LV�UHDVRQDEO\�
IRUHVHHDEOH�HYHQ�LI�WKH�H[DFW�PDJQLWXGH�RU�H[WHQW�LV�QRW� ���

$UJXPHQWV�WKDW�FRQVLGHUDWLRQ�DQG�GLVFORVXUH�RI�GRZQVWUHDP�HPLVVLRQV�DUH�QRW�UHTXLUHG�LQ�WKH�
1(3$�DQDO\VLV�IRU�IRVVLO�IXHO�SURGXFWLRQ�KDYH�SURYHQ�XQSHUVXDVLYH��2QH�DUJXPHQW��ZKLFK�ZH�

��� 6\OYHVWHU�Y��8�6��$UP\�&RUSV�RI�(QJ¶UV������)��G������������WK�&LU���������³(QYLURQPHQWDO�LPSDFWV�DUH�LQ�VRPH�
UHVSHFWV�OLNH�ULSSOHV�IROORZLQJ�WKH�FDVWLQJ�RI�D�VWRQH�LQ�D�SRRO��7KH�VLPLOH�LV�EHJXLOLQJ�EXW�XVHOHVV�DV�D�VWDQGDUG��6R�
HPSOR\HG�LW�VXJJHVWV�WKDW�WKH�HQWLUH�SRRO�PXVW�EH�FRQVLGHUHG�HDFK�WLPH�D�VXEVWDQFH�KHDYLHU�WKDQ�D�KDLU�ODQGV�XSRQ�LWV�
VXUIDFH��7KLV�LV�QRW�D�SUDFWLFDO�JXLGH��$�EHWWHU�LPDJH�LV�WKDW�RI�VFDWWHUHG�ELWV�RI�D�EURNHQ�FKDLQ��VRPH�VHJPHQWV�RI�
ZKLFK�FRQWDLQ�QXPHURXV�OLQNV��ZKLOH�RWKHUV�KDYH�RQO\�RQH�RU�WZR��(DFK�VHJPHQW�VWDQGV�DORQH��EXW�HDFK�OLQN�ZLWKLQ�
HDFK�VHJPHQW�GRHV�QRW�´��6HH�DOVR�%RUGHU�3RZHU�3ODQW�:RUNLQJ�*US��Y��8�6��'HS¶W�RI�(QHUJ\������)��6XSS���G������
������6�'��&DO���������2FHDQ�0DPPDO�,QVW��Y��&RKHQ��1R�����&9�����������:/����������DW����'��+DZ��0DU�����
������DII¶G�VXE�QRP��2FHDQ�0DPPDO�,QVW��Y��&RKHQ������)��G�������WK�&LU���������)OD��$XGXERQ�6RF¶\�Y��%HQWVHQ��
���)��G����� ���±����'�&��&LU��������
��� 6HH��H�J���%RUGHU�3RZHU�3ODQW�:RUNLQJ�*US�������)��6XSS���G�DW�����±����KROGLQJ�HQYLURQPHQWDO�LPSDFWV�RI�
SRZHU�SODQW�LQ�0H[LFR�ZHUH�LQGLUHFW�LPSDFWV�RI�GHFLVLRQ�WR�FRQVWUXFW�HOHFWULF�WUDQVPLVVLRQ�OLQH�EHFDXVH�QHLWKHU�
IDFLOLW\�ZRXOG�H[LVW�ZLWKRXW�WKH�RWKHU��
��� )RU�D�PRUH�LQ�GHSWK�H[SODQDWLRQ�RI�ZK\�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�TXDOLI\�DV�LQGLUHFW�HIIHFWV��VHH�
%XUJHU�	�:HQW]���������VXSUD QRWH�����
��� ,G�
��� :KHWKHU�DQ�DJHQF\�PXVW�TXDQWLI\�SURFHVVLQJ�DQG�WUDQVSRUWDWLRQ�HPLVVLRQV PD\�GHSHQG�RQ�RWKHU�DVSHFWV�RI�WKH�
SURMHFW��VXFK�DV�ZKHWKHU�WKH�DJHQF\�NQRZV�WKH�URXWH�DQG�PRGH�E\�ZKLFK�WKH�IXHOV�ZLOO�EH�WUDQVSRUWHG�WR�HQG�XVHUV���
��� ���&�)�5�������������6HH�DOVR�0LG�6WDWHV�&RDO��IRU�3URJUHVV�Y��6XUIDFH�7UDQVS��%G�������)��G���������������WK�
&LU��������
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FDOO�WKH�³VWDWXV�TXR´�DUJXPHQW��KDV�DULVHQ LQ�WKH�FRQWH[W�RI�SURSRVDOV�WR�UHDXWKRUL]H�RU�H[SDQG�
FRDO�PLQHV�WKDW�ZHUH�DOUHDG\�LQ�RSHUDWLRQ��,Q�WKDW�FRQWH[W��DJHQFLHV�DVVHUWHG�WKDW�WKH�FRQWLQXHG�
RSHUDWLRQ�RI�WKH�PLQH�ZRXOG�QRW�LQFUHDVH�WKH�UDWH DW�ZKLFK�FRDO�ZDV�H[WUDFWLRQ�DQG�WKXV�LW�ZRXOG�
QRW�LQFUHDVH�WKH�UDWH RI�FRDO�FRQVXPSWLRQ��&RXUWV�KDYH�SURSHUO\�UHMHFWHG�WKLV�DUJXPHQW��KROGLQJ�
WKDW�WKH�FRQWLQXHG�RSHUDWLRQ�RI�PLQHV�JHQHUDWHV�DGGLWLRQDO�HPLVVLRQV�RYHU�WLPH�HYHQ�LI�LW�GRHV�QRW�
FKDQJH�WKH�UDWH�DW�ZKLFK�WKRVH�HPLVVLRQV�DUH�JHQHUDWHG��DQG�WKLV�HIIHFW�PXVW�EH�FRQVLGHUHG�XQGHU�
1(3$����

$QRWKHU�DUJXPHQW��ZKLFK�ZH�FDOO�WKH�³SHUIHFW�VXEVWLWXWH´�DUJXPHQW��SRVLWV�WKDW�WKH�H[WUDFWLRQ�RI�
IRVVLO�IXHOV�ZLOO�QRW�DFWXDOO\�FDXVH�DQ�LQFUHDVH�LQ�IRVVLO�IXHO�FRQVXPSWLRQ�EHFDXVH�WKH�VDPH�
TXDQWLW\�RI�IXHO�ZRXOG�EH�SURGXFHG�HOVHZKHUH�DQG�HYHQWXDOO\�FRQVXPHG�HYHQ�LI�WKH�DJHQF\�GRHV�
QRW�DSSURYH�WKH�SURSRVDO���� ,Q�+LJK�&RXQWU\�&RQVHUYDWLRQ�$GYRFDWHV�Y��8QLWHG�6WDWHV�)RUHVW�
6HUYLFH��WKH�ILUVW�FDVH�WKDW�VSHFLILFDOO\�H[DPLQHG�DQ�DJHQF\¶V�REOLJDWLRQ�WR�HYDOXDWH�GRZQVWUHDP�
JUHHQKRXVH�JDV�HPLVVLRQV�IURP�FRDO�SURGXFWLRQ��D�GLVWULFW�FRXUW UHMHFWHG�WKLV�DUJXPHQW�DV�
³LOORJLFDO´�EHFDXVH�LQFUHDVLQJ�FRDO�VXSSO\�ZRXOG�DIIHFW�FRDO�SULFHV�DQG�WKH�GHPDQG�IRU�FRDO�
UHODWLYH�WR�RWKHU�IXHO�VRXUFHV���� 2WKHU FRXUWV�KDYH�DGRSWHG�WKH�UHDVRQLQJ�IURP�+LJK�&RXQWU\ LQ�
FDVHV�LQYROYLQJ�IRVVLO�IXHO�SURGXFWLRQ����

)LQDOO\��D�WKLUG�DUJXPHQW��ZKLFK ZH�FDOO�WKH�³,W¶V�1RW�2XU�&DOO´�DUJXPHQW��SRVLWV�WKDW�WKH�DJHQF\�
DSSURYLQJ�IRVVLO�IXHO�SURGXFWLRQ�ODFNV�MXULVGLFWLRQ�RYHU�GRZQVWUHDP�DFWLYLWLHV�VXFK�DV�IRVVLO�IXHO�
FRQVXPSWLRQ�DQG�LV�WKHUHIRUH�QRW�UHTXLUHG�WR�FRQVLGHU�WKH�HIIHFWV�RI�WKRVH�DFWLYLWLHV�LQ�LWV�1(3$�
DQDO\VLV��7KH�SULPDU\�EDVLV�IRU�WKLV�DUJXPHQW�ZDV�WKH�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�'HSDUWPHQW�
RI�7UDQVSRUWDWLRQ�Y��3XEOLF�&LWL]HQ���� 7KHUH��WKH�6XSUHPH�&RXUW�KHOG�WKDW�DQ�DJHQF\�QHHG�QRW�
FRQVLGHU�HQYLURQPHQWDO�HIIHFWV�LQ�LWV�1(3$�UHYLHZ�ZKHQ�LW�KDV�³QR�DELOLW\´�WR�DGRSW�D�FRXUVH�RI�
DFWLRQ�WKDW�FRXOG�SUHYHQW�RU�RWKHUZLVH�LQIOXHQFH�WKRVH�HIIHFWV���� %XW DJHQFLHV¶�UHOLDQFH�RQ�WKLV�
FDVH�LQ�WKH�FRQWH[W�RI�IRVVLO�IXHO�VXSSO\�SURMHFWV�LV�PLVSODFHG�EHFDXVH�DJHQFLHV�GR�KDYH�WKH�SRZHU�
WR�DFW�RQ�LQIRUPDWLRQ�DERXW�GRZQVWUHDP�HPLVVLRQV�IURP�OHDVHG�IRVVLO�IXHOV��VSHFLILFDOO\��E\�
UHVWULFWLQJ�DQG�OLPLWLQJ�IRVVLO�IXHO�OHDVLQJ�IURP�IHGHUDO�ODQGV�DQG�ZDWHUV����� 0RVW�RI�WKH�FDVHV�
WKDW�ZH�UHYLHZHG�LQ�RXU������DUWLFOH�GHDOW�ZLWK�ZKHWKHU�DJHQFLHV�ZHUH�UHTXLUHG�WR�GLVFORVH�
FRPEXVWLRQ�HPLVVLRQV�LQ�WKH�FRQWH[W�RI�IHGHUDO�SURSRVDOV�IRU�FRDO�OHDVLQJ��$W�WKDW�WLPH��WKHUH�
ZHUH�ILYH�GLVWULFW�FRXUW�GHFLVLRQV�RQ�WKLV�TXHVWLRQ��DOO�RI�ZKLFK�KDG�KHOG�WKDW�VXFK�GLVFORVXUH�ZDV�

��� 6��)RUN�%DQG�&RXQFLO�RI�:��6KRVKRQH������)��G�DW������'LQp�&LWL]HQV�$JDLQVW�5XLQLQJ�2XU�(QY¶W�����)��6XSS��
�G�DW�������DSSHDO�GLVPLVVHG��$XJ������������
��� 6HH�3DUW�,9�$��IRU�DQ�RYHUYLHZ�RI�OLWLJDWLRQ�FKDOOHQJLQJ�DJHQF\�DVVXPSWLRQV DERXW�HQHUJ\�PDUNHW�VXEVWLWXWLRQ�
��� +LJK�&RXQWU\�&RQVHUYDWLRQ�$GYRFDWHV�Y��8�6��)RUHVW�6HUY������)��6XSS���G�������������'��&ROR���������
��� :LOG(DUWK *XDUGLDQV Y� 8QLWHG 6WDWHV %XUHDX RI /DQG 0JPW�������)��G���������������WK�&LU���������0RQWDQD�
(QYWO��,QIR��&WU��Y��8�6��2IILFH�RI�6XUIDFH�0LQLQJ������)��6XSS���G�������������'��0RQW���������DPHQGHG�LQ�SDUW��
DGKHUHG�WR�LQ�SDUW�VXE�QRP��0RQWDQD�(QYWO��,QIR��&WU��Y��8QLWHG�6WDWHV�2IILFH�RI�6XUIDFH�0LQLQJ��1R��&9��������0�
':0�������:/����������'��0RQW� 1RY������������:LOG(DUWK�*XDUGLDQV�Y��=LQNH��1R�������FY��������'��0RQW��
���������
��� 8�6��'HS¶W�RI�7UDQVS��Y��3XE��&LWL]HQ������8�6������������������
��� ,G� DW��������
��� 'LQ�H�&LWL]HQV�$JDLQVW�5XLQLQJ�2XU�(QY¶W�Y��2IILFH�RI�6XUIDFH�0LQLQJ��5HFODPDWLRQ�	�(QI¶W�����)��6XSS���G�
������������'��&ROR���������:LOG(DUWK�*XDUGLDQV�Y��=LQNH��1R�������FY��������'�'��&�����������

(OHFWURQLF FRS\ DYDLODEOH DW� KWWSV���VVUQ�FRP�DEVWUDFW �������



)RUWKFRPLQJ�LQ�
:LOOLDP�	 0DU\�(QYLURQPHQWDO�/DZ�DQG�3ROLF\�5HYLHZ�

9RO����

�� '5$)7�± 127�)25�&,7$7,21�:,7+287�3(50,66,21

UHTXLUHG���� 6LQFH�WKHQ� WKHUH�KDYH�EHHQ�D�QXPEHU�RI�QHZ�GHFLVLRQV�UHLQIRUFLQJ�WKH�LGHD�WKDW�
GRZQVWUHDP�HPLVVLRQV�IURP�IRVVLO�IXHO�SURFHVVLQJ��WUDQVSRUWDWLRQ��DQG�XVH�TXDOLI\�DV�LQGLUHFW�
HIIHFWV RI�IRVVLO�IXHO�SURGXFWLRQ�DQG�FODULI\LQJ�WKDW�WKLV�EDVLF�SULQFLSOH DSSOLHV�UHJDUGOHVV�RI�WKH�
W\SH�RI IXHO�EHLQJ�SURGXFHG��WKH�W\SH�RI�SURSRVDO��WKH�W\SH�RI�1(3$�GRFXPHQWDWLRQ��(,6�RU�($���
RU�WKH�W\SH�RI�GRZQVWUHDP�HPLVVLRQV����

L� 7\SH�RI�)XHO

'RZQVWUHDP�HPLVVLRQV�TXDOLI\�DV�LQGLUHFW�HIIHFWV�RI�RLO�DQG�JDV�SURGXFWLRQ�IRU�WKH�VDPH�UHDVRQV�
WKDW�WKH\�TXDOLI\�DV�LQGLUHFW�HIIHFWV�RI�FRDO�SURGXFWLRQ���� 6RPH DJHQFLHV�KDYH�DUJXHG�DJDLQVW�
GLVFORVXUH�RQ�WKH�JURXQGV�WKDW�HPLVVLRQV�IURP�RLO�DQG�JDV�FRPEXVWLRQ�DUH�PRUH�VSHFXODWLYH�WKDQ�
WKRVH�IURP�FRDO�FRPEXVWLRQ�EHFDXVH�RLO�DQG�JDV�DUH�XVHG�IRU�SXUSRVHV�RWKHU�WKDQ�HQHUJ\�
SURGXFWLRQ���� $V�QRWHG�DERYH��WKH�LQDELOLW\�WR�TXDQWLI\�LQGLUHFW�HIIHFWV�GRHV�QRW�PHDQ�WKDW�
DJHQFLHV�FDQ�LJQRUH�WKHVH�LQ�WKHLU�DQDO\VLV��0RUHRYHU��WKH�IDFW�WKDW�DJHQFLHV�DUH�DOUHDG\�
TXDQWLI\LQJ�GRZQVWUHDP�HPLVVLRQV��SULPDULO\�FRPEXVWLRQ�HPLVVLRQV��LQ�(,6V�IRU�SURSRVDOV�WR�

��� ,Q�IRXU�RI�WKHVH�FDVHV��WKH�FRXUWV�GHWHUPLQHG�WKDW�WKH�UHVSRQVLEOH�DJHQFLHV�IDLOHG�WR�WDNH�WKH�UHTXLVLWH�³KDUG�ORRN´�
DW�GRZQVWUHDP�HPLVVLRQV�IURP�WKH�FRPEXVWLRQ�RI�WKH�FRDO��:LOG(DUWK�*XDUGLDQV�Y��2IILFH�RI�6XUIDFH�0LQLQJ��
5HFODPDWLRQ�	�(QI¶W��1R��&9�������� %/*�63:�������:/����������'��0RQW��2FW������������UHSRUW�DQG�
UHFRPPHQGDWLRQ�DGRSWHG�LQ�SDUW��UHMHFWHG�LQ�SDUW�VXE�QRP��:LOG(DUWK�*XDUGLDQV�Y��2IILFH�RI�6XUIDFH�0LQLQJ�
5HFODPDWLRQ�	�(QI¶W��1R��&9��������%/*�63:�������:/���������'��0RQW��-DQ�������������'LQ�H�&LWL]HQV�
$JDLQVW�5XLQLQJ�2XU�(QY¶W�Y��2IILFH�RI�6XUIDFH�0LQLQJ�5HFODPDWLRQ�	�(QI¶W�����)��6XSS���G�������'��&ROR���������
RUGHU�YDFDWHG LQ�SDUW��DSSHDO�GLVPLVVHG�LQ�SDUW� 'LQ�H�&LWL]HQV�$JDLQVW�5XLQLQJ�2X�(QY¶W�Y��8�6��2IILFH�RI�6XUIDFH�
0LQLQJ�5HFODPDWLRQ�	�(QI¶W������)HG��$SS¶[���������WK�&LU���������PHP����:LOG(DUWK�*XDUGLDQV�Y��2IILFH�RI�
6XUIDFH�0LQLQJ��5HFODPDWLRQ�	�(QI¶W������)��6XSS���G�������������'��&ROR���������RUGHU�YDFDWHG��DSSHDO�GLVPLVVHG��
:LOG(DUWK�*XDUGLDQV�Y��2IILFH�RI�6XUIDFH�0LQLQJ��5HFODPDWLRQ�	�(QI¶W������)HG��$SS¶[���������WK�&LU��������
�PHP����+LJK�&RXQWU\�&RQVHUYDWLRQ�$GYRFDWHV�Y��8�6��)RUHVW�6HUY������)��6XSS���G�������'��&ROR���������,Q�WKH�
ILIWK�FDVH��WKH�FRXUW�KHOG�WKDW�WKH�DJHQF\¶V�DQDO\VLV�RI�GRZQVWUHDP�HPLVVLRQV�ZDV�DGHTXDWH��LQ�SDUW�EHFDXVH�WKH�
DJHQF\�KDG�DOUHDG\�GLVFORVHG�HPLVVLRQV�IURP�WKH�FRPEXVWLRQ�RI�WKH�OHDVHG�FRDO��:LOG(DUWK�*XDUGLDQV�Y��8�6��)RUHVW�
6HUY�������)��6XSS���G�������'��:\R��������
��� :HVWHUQ�2UJDQL]DWLRQ�RI�5HVRXUFH�&RXQFLOV�Y��8�6��%XUHDX�RI�/DQG�0DQDJHPHQW��1R�������FY�������%00��'��
0RQW���������� �%/0�PXVW�TXDQWLI\�HPLVVLRQV�IURP�FRDO��RLO��DQG�JDV FRPEXVWLRQ�LQ�503�(,6V���:LOGHUQHVV�
:RUNVKRS�Y��%/0��1R�������FY�������:<'��'��&ROR����������� �%/0�PXVW�GLVFORVH�HPLVVLRQV�IURP�RLO�DQG�JDV�
FRPEXVWLRQ�LQ�503�(,6�DQG�DOVR�HYDOXDWH�SRWHQWLDO�LPSDFWV�RI�WKRVH�HPLVVLRQV�LQ�OLJKW�RI�UHYLVHG�WRWDO�*+*�
SURMHFWLRQV���6DQ�-XDQ�&LWL]HQV�$OO��Y��8QLWHG�6WDWHV�%XUHDX�RI�/DQG�0JPW�������)��6XSS���G�������'�1�0�������
�%/0�PXVW�GLVFORVH�HPLVVLRQV�IURP�RLO�DQG�JDV�FRPEXVWLRQ�LQ�OHDVH�VDOH�($�DQG�DOVR�HYDOXDWH�SRWHQWLDO�LPSDFWV�RI�
WKRVH�HPLVVLRQV�LQ�OLJKW�RI�UHYLVHG�WRWDO�*+*�SURMHFWLRQV���:LOG(DUWK�*XDUGLDQV�Y��=LQNH��1R�������FY��������'��
0RQW���������� �260�PXVW�HYDOXDWH�LQGLUHFW�DQG�FXPXODWLYH�LPSDFWV�FDXVHG�E\�FRDO�WUDLQV�EH\RQG�WKH�DUHD�QHDU�WKH�
PLQH��DV�WKHUH�ZDV�VXIILFLHQW�GDWD�WR�VXSSRUW�WKLV�DQDO\VLV���0RQWDQD�(QYWO��,QIR��&WU��Y��8�6��2IILFH�RI�6XUIDFH�
0LQLQJ������)��6XSS���G�������'��0RQW���������DPHQGHG�LQ�SDUW��DGKHUHG�WR�LQ�SDUW�VXE QRP��0RQWDQD�(QYWO��,QIR��
&WU��Y��8QLWHG�6WDWHV�2IILFH�RI�6XUIDFH�0LQLQJ��1R��&9��������0�':0�������:/����������'��0RQW��1RY�����
����� �QRQ�*+*�HIIHFWV�RI�FRDO�WUDQVSRUW�DQG�FRPEXVWLRQ�PXVW�DOVR�EH�FRQVLGHUHG���:LOG(DUWK�*XDUGLDQV�Y��8QLWHG�
6WDWHV�%XUHDX�RI�/DQG�0JPW�������)��G���������WK�&LU���������LQ�D�FRDO�OHDVH�(,6��DJHQF\�FDQQRW�GLVPLVV�WKH�
VLJQLILFDQFH�RI�GRZQVWUHDP�HPLVVLRQV�IURP�FRDO�FRPEXVWLRQ�E\�FODLPLQJ�SHUIHFW�VXEVWLWXWLRQ���:LOG(DUWK *XDUGLDQV
Y� =LQNH������)��6XSS���G���������'�'�&������� �%/0�PXVW�DQDO\]H�GRZQVWUHDP�HPLVVLRQV�LQ�RLO�DQG�JDV�OHDVH�
($V���&LWL]HQV�IRU�D�+HDOWK\�&RPPXQLW\�Y��%/0��1R�������FY��������'��&ROR�����������
��� :LOGHUQHVV�:RUNVKRS�Y��%/0��1R�������FY�������:<'��'��&ROR���������������6DQ�-XDQ�&LWL]HQV�$OO��Y��8QLWHG�
6WDWHV�%XUHDX�RI�/DQG�0JPW�������)��6XSS���G�������'�1�0���������:LOG(DUWK *XDUGLDQV Y� =LQNH������)��6XSS���G�
��������'�'�&���������:HVWHUQ�2UJDQL]DWLRQ�RI�5HVRXUFH�&RXQFLOV�Y��8�6��%XUHDX�RI�/DQG�0DQDJHPHQW��1R�������
FY�������%00��'��0RQW������������&LWL]HQV�IRU�D�+HDOWK\�&RPPXQLW\�Y��%/0 �'��&ROR��������
��� &LWH�JRYW��EULHI�LQ�:LOG(DUWK�*XDUGLDQV�Y��=LQNH��'�'�&��������
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DXWKRUL]H�RLO�DQG�JDV�SURGXFWLRQ�GHPRQVWUDWHV�WKDW�VXFK�TXDQWLILFDWLRQ�LV�IHDVLEOH�ZKHUH�WKH�
DJHQF\�KDV�DOVR�HVWLPDWHG�WKH�DPRXQW�RI�RLO�DQG�JDV�WR�EH�SURGXFHG��5HFRJQL]LQJ�WKLV� FRXUWV�
KDYH�H[SOLFLWO\�RUGHUHG�DJHQFLHV�WR�TXDQWLI\�FRPEXVWLRQ�HPLVVLRQV�LQ IRXU�RI�WKH�ILYH�GHFLVLRQV�
UHTXLULQJ�GLVFORVXUH�RI�GRZQVWUHDP�HPLVVLRQV�IURP�RLO�DQG�JDV�SURGXFWLRQ���� ,Q�WKH�IRXUWK
GHFLVLRQ��WKH�FRXUW�H[SODLQHG�WKDW�LW�ZDV�QRW�RUGHULQJ�TXDQWLILFDWLRQ�EHFDXVH��XQOLNH�FRDO�ZKLFK�
KDV�D�³VLQJOH�GRZQVWUHDP�XVH´��RLO�LV�VRPHWLPHV�XVHG�IRU�SODVWLFV�RU�RWKHU�SURGXFWV�WKDW�ZLOO�QRW�
EH�EXUQHG���� %XW�WKH�FRXUW�GLG�QRWH�WKDW�%/0�PXVW�³FRQVLGHU�ZKHWKHU�TXDQWLI\LQJ�*+*�
HPLVVLRQV�IURP�WKDW�XVH�LV�UHDVRQDEO\�SRVVLEOH´�DQG�³WKRURXJKO\�H[SODLQ´�DQ\�GHFLVLRQ�QRW�WR�
TXDQWLI\�HPLVVLRQV��DQG�WKDW ³LI�%/0�UHFHLYHV�HVWLPDWHV�IURP�RXWVLGH�SDUWLHV�EDVHG�RQ�WKH�XVH�RI�
>HPLVVLRQ�HVWLPDWLQJ@�FDOFXODWRUV��LW�PXVW�DVVHVV�WKRVH�HVWLPDWHV�DQG�H[SODLQ�ZK\�WKH\�DUH�
XQUHOLDEOH�RU�RWKHUZLVH�LQDSSURSULDWH�WR�XVH�LQ�LWV�GHFLVLRQPDNLQJ�´���

LL� 7\SH�RI�SURSRVDO

'RZQVWUHDP�HPLVVLRQV�PXVW�EH�GLVFORVHG�DQG�DQDO\]HG�LQ�WKH�FRQWH[W�RI�ERWK�SURMHFW�OHYHO�
OHDVLQJ�GHFLVLRQV�DQG�EURDGHU�PDQDJHPHQW�SODQV�DQG�DFWLRQV�WKDW�DXWKRUL]H�IXWXUH�IRVVLO�IXHO�
GHYHORSPHQW���� +RZHYHU��WKH�UHTXLUHG�GHSWK�RI�WKH�DQDO\VLV�DQG�ZKHWKHU�HPLVVLRQV�PXVW�EH�
TXDQWLILHG�GHSHQGV�RQ�ZKHWKHU�WKH�DJHQF\�KDV�SURMHFWHG�RU�LV�FDSDEOH�RI�SURMHFWLQJ�WKH�TXDQWLW\�
RI�IXHOV�WR�EH�SURGXFHG��$V�QRWHG�LQ�+LJK�&RXQWU\�&RQVHUYDWLRQ�$GYRFDWHV��LQ�ZKLFK�WKH�FRXUW�
UHTXLUHG�TXDQWLWDWLYH�GLVFORVXUH�RI�*+*�HPLVVLRQV�LQ�WKH�FRQWH[W�RI�D�UXOH�DPHQGPHQW�ZKLFK�
ZRXOG�DOORZ�IRU�FRDO�OHDVLQJ�LQ�SUHYLRXVO\�GHVLJQDWHG�³URDGOHVV´�DUHDV�

7KH�DJHQF\�FDQQRW²LQ�WKH�VDPH�(,6²SURYLGH�GHWDLOHG�HVWLPDWHV�RI�WKH�DPRXQW�RI�FRDO�
WR�EH�PLQHG« DQG�VLPXOWDQHRXVO\�FODLP�WKDW�LW�ZRXOG�EH�WRR�VSHFXODWLYH�WR�HVWLPDWH�
HPLVVLRQV�IURP�³FRDO�WKDW�PD\�RU�PD\�QRW�EH�SURGXFHG´�IURP�³PLQHV�WKDW�PD\�RU�PD\�
QRW�EH�GHYHORSHG�´�7KH�WZR�SRVLWLRQV�DUH�QHDUO\�LPSRVVLEOH�WR�UHFRQFLOH����

��� :LOGHUQHVV�:RUNVKRS�Y��%/0��6DQ�-XDQ�&LWL]HQV�$OOLDQFH�Y��%/0��&LWL]HQV�IRU�D�+HDOWK\�&RPPXQLW\�Y��%/0��
:HVWHUQ�2UJDQL]DWLRQ�RI�5HVRXUFH�&RXQFLOV�Y��8�6��%XUHDX�RI�/DQG�0DQDJHPHQW��1R�������FY�������%00��'��
0RQW����������� 7KHUH�DUH�DOVR�PDQ\�XQGHFLGHG�FDVHV�LQYROYLQJ�IDLOXUHV�WR TXDQWLI\�LQGLUHFW�*+*�HPLVVLRQV�LQ�WKH�
FRQWH[W�RI�RLO�DQG�JDV�SURGXFWLRQ�($V�± WKH�NH\�LVVXH�EHLQJ�WKDW�DJHQFLHV�DUH�GLVPLVVLQJ�WKH�VLJQLILFDQFH�RI�*+*�
HPLVVLRQV�ZLWKRXW�D�FRPSOHWH�DVVHVVPHQW�RI�WKH�*+*�LPSDFW��6HH�:LOG(DUWK�*XDUGLDQV�Y��8�6��%XUHDX�RI�/DQG�
0DQDJHPHQW��1R�������FY��������'��0RQW���������� �IDLOXUH�WR�TXDQWLI\�GRZQVWUHDP�HPLVVLRQV�LQ�RLO�DQG�JDV�
OHDVLQJ�($V���:LOGHUQHVV�:RUNVKRS�Y��8�6��%XUHDX�RI�/DQG�0DQDJHPHQW��1R�������FY��������'��&ROR����������
�IDLOXUH�WR�WDNH�KDUG�ORRN�DW�LQGLUHFW�HPLVVLRQV�IURP����RLO�DQG�JDV�OHDVH�SDUFHOV�� ³%/0¶V�'HWHUPLQDWLRQV�RI�1(3$�
$GHTXDF\�IRU�WKH�OHDVH�DXFWLRQV�IDLO�WR�FRQVLGHU�RU�TXDQWLI\�DQ\�VLWH�VSHFLILF�GLUHFW��LQGLUHFW��DQG�FXPXODWLYH�
JUHHQKRXVH�JDV�HPLVVLRQV�IURP�OHDVLQJ�DQG�WKHLU�UHVXOWLQJ�FOLPDWH�FKDQJH�HIIHFWV�´���&HQWHU�IRU�%LRORJLFDO�'LYHUVLW\�
Y��86)6��1R�������FY��������6�'��2KLR�������� �DJHQF\�IDLOHG�WR�WDNH�KDUG�ORRN�DW�*+*�HPLVVLRQV�DQG�FOLPDWH�
LPSDFWV�RI�RLO�DQG�JDV�OHDVLQJ�LQ�QDWLRQDO�IRUHVW��
��� :LOG(DUWK *XDUGLDQV Y� =LQNH������)��6XSS���G ��������'�'�&��������
��� ,G��DW����
��� )RU�H[DPSOHV�RI�GHFLVLRQV�UHTXLULQJ�GLVFORVXUH�DQG�DQDO\VLV�RI�GRZQVWUHDP�HPLVVLRQV�LQ�WKH�FRQWH[W�RI�EURDGHU�
SODQQLQJ�DFWLRQV��VHH :HVWHUQ�2UJDQL]DWLRQ�RI�5HVRXUFH�&RXQFLOV�Y��8�6��%XUHDX�RI�/DQG�0DQDJHPHQW��1R�������
FY�������%00��'��0RQW���������� �%/0�PXVW�TXDQWLI\�HPLVVLRQV�IURP�FRDO��RLO��DQG�JDV FRPEXVWLRQ�LQ�503�
(,6V���:LOGHUQHVV�:RUNVKRS�Y��%/0��1R�������FY�������:<'��'��&ROR����������� �%/0�PXVW�GLVFORVH�HPLVVLRQV�
IURP�RLO�DQG�JDV�FRPEXVWLRQ�LQ�503�(,6�DQG�DOVR�HYDOXDWH�SRWHQWLDO�LPSDFWV�RI�WKRVH�HPLVVLRQV�LQ�OLJKW�RI�UHYLVHG�
WRWDO�*+*�SURMHFWLRQV�� &LWL]HQV�IRU�D�+HDOWK\�&RPPXQLW\�Y��%/0��1R�������FY��������'��&ROR�����������
��� +LJK�&RXQWU\ ,�DW���������
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&RXUWV�KDYH�DOVR�UHTXLUHG�TXDQWLILFDWLRQ�RI�GRZQVWUHDP��FRPEXVWLRQ��HPLVVLRQV�LQ�FDVHV�
LQYROYLQJ�UHVRXUFH�PDQDJHPHQW�SODQV�ZKHUH�WKH�DJHQF\�KDG�HVWLPDWHG�WKH�DPRXQW�RI�FRDO��RLO��
DQG�RU�JDV�WR�EH�SURGXFHG�SXUVXDQW�WR�WKRVH�SODQV����

LLL� 7\SH�RI�1(3$�GRFXPHQWDWLRQ

6RPH�DJHQFLHV�KDYH�MXVWLILHG�GHFLVLRQV�QRW�WR�GLVFORVH�RU�TXDQWLI\�GRZQVWUHDP�*+*�HPLVVLRQV�
LQ�IRVVLO�IXHO�OHDVLQJ�($V�RQ�WKH�JURXQGV�WKDW�WKH�SURSRVDOV�ZLOO�QRW�JHQHUDWH�VLJQLILFDQW�*+*�
LPSDFWV�DQG�WKXV�DQ�LQ�GHSWK�DQDO\VLV�RI�*+*�HPLVVLRQV�LV�QRW�ZDUUDQWHG���� 7KH�SUREOHP�ZLWK�
WKLV�DUJXPHQW�LV�WKDW�LW�LV�LPSRVVLEOH�IRU�DQ�DJHQF\�WR�JDXJH�WKH�VLJQLILFDQFH�RI�WKH�*+*�LPSDFW�
ZLWKRXW�DQDO\]LQJ�WKH�IXOO�VFRSH�RI�HPLVVLRQV�WKDW�TXDOLI\�DV�GLUHFW��LQGLUHFW��DQG�FXPXODWLYH�
HIIHFWV�RI�WKH�SURMHFW��&RXUWV�KDYH�WKXV�SURSHUO\�KHOG�WKDW�GRZQVWUHDP�HPLVVLRQV�PXVW�DOVR�EH�
GLVFORVHG�DQG�TXDQWLILHG�LQ�WKH�FRQWH[W�RI�IRVVLO�IXHO�OHDVLQJ�($V���� 2QH FDVH�GHDOW ZLWK�D�
SDUWLFXODUO\�HJUHJLRXV�VLWXDWLRQ�LQ�ZKLFK�%/0�KDG�IDLOHG�WR�TXDQWLI\�DQ\ *+*�HPLVVLRQV��GLUHFW��
LQGLUHFW��RU�FXPXODWLYH��LQ�($V�DQG�)216,V�LVVXHG�IRU�����RLO�DQG�JDV�OHDVHV�HQFRPSDVVLQJ�
DSSUR[LPDWHO\���������DFUHV�RI�ODQG�LQ�:\RPLQJ���� 7KHUH��WKH�'�&��'LVWULFW�&RXUW�KHOG�WKDW�
%/0�PXVW�TXDQWLI\�GLUHFW�HPLVVLRQV�IURP�RLO�DQG�JDV�SURGXFWLRQ�DQG�DOVR�DFFRXQW�IRU�
GRZQVWUHDP�HPLVVLRQV��$V�ZH�GLVFXVV�LQ�3DUW�,9��WKH�IDLOXUH�WR�DFFRXQW�IRU�WKH�IXOO�VFRSH�RI�*+*�
HPLVVLRQV�WKDW�TXDOLI\�DV�LPSDFWV�RI�SURGXFWLRQ�SURSRVDOV�UHQGHUV�DQ�DJHQF\¶V�)216,�DUELWUDU\�
DQG�FDSULFLRXV��

$�UHODWHG�TXHVWLRQ�LV�ZKHWKHU�DQ�DJHQF\�FDQ�LJQRUH�GRZQVWUHDP�HPLVVLRQV�LQ�D OHDVLQJ�($�RU�
1(3$�DGHTXDF\�GHWHUPLQDWLRQ�WKDW�LV�WLHUHG�WR�D�EURDGHU��SURJUDPPDWLF�(,6 �3(,6���7KH DQVZHU
WR�GHSHQGV�RQ�WKH�OHYHO�RI�GHWDLO�ZLWK�ZKLFK�*+*V�ZHUH�GLVFORVHG�LQ�WKH�3(,6��,I�DQ�DJHQF\�IXOO\�
TXDQWLILHG�GRZQVWUHDP�HPLVVLRQV�IRU�D�OHDVLQJ�DUHD�LQ�D�SURJUDPPDWLF�(,6��LW�FRXOG�SRWHQWLDOO\�
UHO\�RQ�WKDW�DQDO\VLV�LQ�LWV�WLHUHG�($�RU�DGHTXDF\�GHWHUPLQDWLRQ��%XW�LI�WKH�SURJUDPPDWLF�DQDO\VLV�
LV�WRR�EURDG�RU�WRR�FRXUVH��H�J���D�SXUHO\�TXDOLWDWLYH�DQDO\VLV�RI�SRWHQWLDO�*+*�LPSDFWV��RU�RXW�RI�

��� :HVWHUQ�2UJ�RI�5HVRXUFH�&RXQFLOV��'��0RQWDQD�������DW�����³,Q�OLJKW�RI�WKH�GHJUHH�RI�IRUHVHHDELOLW\�DQG�
VSHFLILFLW\�RI�LQIRUPDWLRQ�DYDLODEOH�WR�WKH�DJHQF\�ZKLOH�FRPSOHWLQJ�WKH�(,6��1(3$�UHTXLUHV�%/0�WR�FRQVLGHU�LQ�WKH�
(,6�WKH�HQYLURQPHQWDO�FRQVHTXHQFHV�RI�WKH�GRZQVWUHDP�FRPEXVWLRQ�RI�WKH�FRDO��RLO�DQG�JDV�UHVRXUFHV�SRWHQWLDOO\�
RSHQ�WR�GHYHORSPHQW�XQGHU�WKHVH�503V��:LWKRXW�VXFK�DQDO\VLV��WKH�(,6�IDLOV�WR�³IRVWHU�LQIRUPHG�GHFLVLRQPDNLQJ´�DV�
UHTXLUHG�E\�1(3$´���:LOGHUQHVV�:RUNVKRS�Y��%/0��'��&ROR��������³$Q�DJHQF\�PD\�QRW�DYRLG�DQ�REOLJDWLRQ�WR�
DQDO\]H�LQ�DQ�(,6�HQYLURQPHQWDO�FRQVHTXHQFHV�WKDW�IRUHVHHDEO\�DULVH�IURP�DQ�503�PHUHO\�E\�VD\LQJ�WKDW�WKH�
FRQVHTXHQFHV�DUH�XQFOHDU�RU�ZLOO�EH�DQDO\]HG�ODWHU�ZKHQ�DQ�>(QYLURQPHQWDO�$VVHVVPHQW@�LV�SUHSDUHG�IRU�D�VLWH�
VSHFLILF�SURJUDP�SURSRVHG�SXUVXDQW�WR�WKH�503�´��
��� :H�GLVFXVV�WKH�DGHTXDF\�DQG�UHDVRQDEOHQHVV�RI�VXFK�VLJQLILFDQFH�GHWHUPLQDWLRQV�LQ�3DUW�,9��+HUH��ZH�IRFXV�RQ�
ZKHWKHU�WKH�IDLOXUH�WR�GLVFORVH�HPLVVLRQV�FDQ�EH�MXVWLILHG�E\�D�ILQGLQJ�RI�QR�VLJQLILFDQW�LPSDFW�
��� 6DQ�-XDQ�&LWL]HQV�$OO��Y��8QLWHG�6WDWHV�%XUHDX�RI�/DQG�0JPW�������)��6XSS���G�������'�1�0� �������:LOG(DUWK
*XDUGLDQV Y� =LQNH� ����)��6XSS���G���������'�'�&���������:LOG(DUWK�*XDUGLDQV�Y��=LQNH��1R�������FY��������'��
0RQW������������0RQWDQD�(QYWO��,QIR��&WU��Y��8�6��2IILFH�RI�6XUIDFH�0LQLQJ������)��6XSS���G�������'��0RQW���������
DPHQGHG�LQ�SDUW��DGKHUHG�WR�LQ�SDUW�VXE�QRP��0RQWDQD�(QYWO��,QIR��&WU��Y��8QLWHG�6WDWHV�2IILFH�RI�6XUIDFH�0LQLQJ��
1R��&9��������0�':0�������:/����������'��0RQW��1RY�����������
��� :LOG(DUWK *XDUGLDQV Y� =LQNH������)��6XSS���G���������'�'�&��������
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GDWH��WKHQ�LW�ZRXOG�EH�QHFHVVDU\�IRU�WKH�DJHQF\�WR�FRQGXFW�D�PRUH�GHWDLOHG�H[DPLQDWLRQ�RI�
GRZQVWUHDP�*+*�HPLVVLRQV�ZKHQ�LVVXLQJ�OHDVH�VDOHV����

LY� 7\SH�RI�GRZQVWUHDP�HPLVVLRQV

$V�QRWHG�DERYH��WUDQVSRUWDWLRQ�DQG�SURFHVVLQJ�HPLVVLRQV �LQFOXGLQJ�OHDNDJH�WKDW�RFFXUV�GXULQJ�
WUDQVSRUW��DOVR�TXDOLI\�DV�LQGLUHFW�HIIHFWV�RI�IHGHUDO�DSSURYDOV�IRU�IRVVLO�IXHO�SURGXFWLRQ� 8QOLNH�
ZLWK�FRPEXVWLRQ�HPLVVLRQV��LW�LV�QRW�DOZD\V�SRVVLEOH�WR�TXDQWLI\�SURFHVVLQJ�DQG�WUDQVSRUWDWLRQ�
HPLVVLRQV�HYHQ�ZKHUH�WKH�DJHQF\�KDV�SURMHFWHG�WKH�DPRXQW�RI�IRVVLO�IXHO�SURGXFWLRQ��(VWLPDWLQJ�
WUDQVSRUWDWLRQ�HPLVVLRQV��LQ�SDUWLFXODU��PD\�EH�LPSRVVLEOH�LI�WKH�DJHQF\�GRHV�QRW�NQRZ�WKH�URXWH�
RU�PRGH�E\�ZKLFK�WKH�IXHOV�ZLOO�EH�WUDQVSRUWHG�WR�HQG�XVHUV��)RU�WKLV�UHDVRQ��DJHQFLHV�VRPHWLPHV�
LJQRUH�WUDQVSRUWDWLRQ�DQG�SURFHVVLQJ�HPLVVLRQV�LQ�1(3$�GRFXPHQWDWLRQ�HYHQ�ZKHUH�WKH\�
DFNQRZOHGJH�DQG�GLVFORVH�FRPEXVWLRQ�HPLVVLRQV�DV�LQGLUHFW�HIIHFWV�RI�SURSRVDOV���� %XW�1(3$�
UHTXLUHV�PRUH��DJHQFLHV�VKRXOG�GLVFXVV�WKHVH�HPLVVLRQV�TXDOLWDWLYHO\�DW�PLQLPXP���� DQG�VKRXOG�
FRQGXFW�D�TXDQWLWDWLYH�DQDO\VLV�ZKHUH�WRROV�DQG�GDWD�DUH�DYDLODEOH�WR�GR�VR� )RU�H[DPSOH� ZKHUH�
DJHQFLHV�NQRZ�WKH�UDLO�URXWHV�DQG�VKLSSLQJ�GHVWLQDWLRQV�IRU�FRDO�WKDW�ZRXOG�EH�PLQHG�DV D�UHVXOW�
RI�IHGHUDO�DXWKRUL]DWLRQV��WKH�UHYLHZLQJ�DJHQFLHV�PXVW�FDOFXODWH�WKH�*+*�HPLVVLRQV�IURP�UDLO�
WUDQVSRUW����

��� 6HH�:LOG(DUWK *XDUGLDQV Y� =LQNH� ����)��6XSS���G���������'�'�&���������7KHUH�KDYH�EHHQ�DW�OHDVW�WZR�LQVWDQFHV�
LQ�ZKLFK�FRXUWV�KDYH�XSKHOG�WKH�1(3$�GRFXPHQWDWLRQ��RU�ODFN�WKHUHRI��IRU�RLO�DQG�JDV�OHDVH�VDOHV�WKDW�ZHUH�WLHUHG�WR�
SURJUDPPDWLF�UHYLHZV�GHVSLWH�SODLQWLIIV¶�FRQWHQWLRQV�WKDW�WKH�VDOHV�ZHUH�LVVXHG�ZLWKRXW�DGHTXDWH�DQDO\VLV�RI�
GRZQVWUHDP�*+*�HPLVVLRQV��%XW�QHLWKHU�GHFLVLRQ�LQYROYHG�D�FDUHIXO�DQDO\VLV�RI�ZKHWKHU�VXFK�HPLVVLRQV�TXDOLILHG�DV�
LQGLUHFW�HIIHFWV��,Q�RQH�FDVH��WKH�UHYLHZLQJ�FRXUW�GLG�QRW�HYHQ�DGGUHVV�SODLQWLIIV¶�DUJXPHQWV�DERXW�FOLPDWH�FKDQJH��
1RUWKHUQ�$ODVND�(QYLURQPHQWDO�&HQWHU�Y��8�6��'HSDUWPHQW�RI�WKH�,QWHULRU��1R�������FY��������'��$ODVND����������
,Q�WKH�VHFRQG�FDVH��WKH�FRXUW KHOG�WKDW�%/0¶V�YHU\�OLPLWHG�DQDO\VLV�RI�*+*�HPLVVLRQV��ZKLFK�GLG�QRW�LQFOXGH�
GRZQVWUHDP�HPLVVLRQV��ZDV�VXIILFLHQW�EHFDXVH�%/0�KDG�HVWLPDWHG�WKDW�WKH�HPLVVLRQV�ZRXOG�UHSUHVHQW�RQO\�D�VPDOO�
LQFUHDVH�LQ�VWDWH�HPLVVLRQV�DQG�ZHUH�WKHUHIRUH�VLJQLILFDQW��WKLV�GHFLVLRQ�LV�QRZ�RQ�DSSHDO�WR�WKH���WK�&LUFXLW�� 'LQp�
&LWL]HQV�$JDLQVW�5XLQLQJ�2XU�(QYLURQPHQW�Y��=LQNH������)�6XSS��G�������'�1�0��$SU������������
��� &LWH�WR������(,6�($�VXUYH\�
��� ���&�)�5�������������6HH�DOVR�0LG�6WDWHV�&RDO��IRU�3URJUHVV�Y��6XUIDFH�7UDQVS��%G�������)��G���������������WK�
&LU��������
��� 7KHUH�DUH�WZR�GHFLVLRQV�UHTXLULQJ�IXUWKHU�DQDO\VLV�RI�LPSDFWV�IURP�FRDO�WUDQVSRUW�LQ�WKH�FRQWH[W�RI�IHGHUDO�
DSSURYDOV�IRU�FRDO�PLQLQJ��EXW�LQ�ERWK�FDVHV�WKH�DJHQFLHV�KDG�DOUHDG\�GLVFORVHG�*+*�HPLVVLRQV�IURP�WUDQVSRUW�DQG�
WKXV�WKH�GHFLVLRQV�IRFXVHG�RQ�WKH�QHHG�WR�GLVFORVH�RWKHU�LPSDFWV��H�J���FRQYHQWLRQDO�DLU�SROOXWDQWV���7KHVH�FDVHV�WKXV�
H[SDQG�WKH�REOLJDWLRQ�WR�HYDOXDWH�WUDQVSRUWDWLRQ�UHODWHG�LPSDFWV�WR�LQFOXGH�QRQ�*+*�HPLVVLRQV��6HH :LOG(DUWK�
*XDUGLDQV�Y��=LQNH��1R�������FY��������'��0RQW���������� �260�PXVW�HYDOXDWH�LQGLUHFW�DQG�FXPXODWLYH�LPSDFWV�
FDXVHG�E\�FRDO�WUDLQV�EH\RQG�WKH�DUHD�QHDU�WKH�PLQH��DV�WKHUH�ZDV�VXIILFLHQW�GDWD�WR�VXSSRUW�WKLV�DQDO\VLV���0RQWDQD�
(QYLURQPHQWDO�,QIRUPDWLRQ�&HQWHU�Y��8�6��2IILFH�RI�6XUIDFH�0LQLQJ��1R�������FY��������'��0RQW���������� �QRQ�
*+*�HIIHFWV�RI�FRDO�WUDQVSRUW�DQG�FRPEXVWLRQ�PXVW�DOVR�EH�FRQVLGHUHG�� 7KHUH�KDYH�QRW�\HW�EHHQ�DQ\�GHFLVLRQV�RQ�
WKH�IDLOXUH�WR�GLVFORVH�RU�TXDQWLI\�SURFHVVLQJ�HPLVVLRQV��EXW�RQH�FDQ�LQIHU�IURP�WKH�FDVH�ODZ�WKDW�WKHVH�VKRXOG�DOVR�EH�
GLVFORVHG�DQG�TXDQWLILHG�ZKHUH�SRVVLEOH��7KHUH�LV�DOVR�D�SHQGLQJ�ODZVXLW�LQ�ZKLFK�WKH�DOOHJHG�IDLOXUH�WR�DFFRXQW�IRU�
GRZQVWUHDP�HPLVVLRQV�DSSHDUV�WR�HQFRPSDVV�SURFHVVLQJ�DV�ZHOO�DV�WUDQVSRUWDWLRQ�HPLVVLRQV��6RXWKHUQ�8WDK�
:LOGHUQHVV�$OOLDQFH�Y��%HUQKDUGW�������FY������ �DOOHJLQJ�WKDW�%/0¶V�DQDO\VLV�RI�WZHQW\�RLO�DQG�JDV�OHDVHV�LQ�8WDK�
ZDV�IODZHG�EHFDXVH�LW�IDLOHG�WR�DGGUHVV�*+*�HPLVVLRQV�IURP�DFWLYLWLHV�WKDW�RFFXU�DIWHU�SURGXFWLRQ�EXW�EHIRUH�
FRPEXVWLRQ�VXFK�DV�IXJLWLYH�HPLVVLRQV�WKDW�OHDN�IURP�SLSHOLQHV��
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2QH�VFRSH�UHODWHG�TXHVWLRQ�ZKLFK�KDV�QRW�EHHQ�GLUHFWO\�DGGUHVVHG�LV�ZKHWKHU�QRQ�&2� *+*V�
VXFK�DV�PHWKDQH�PXVW�DOVR�EH�GLVFORVHG�LQ�WKH�GRZQVWUHDP�HPLVVLRQV�DQDO\VLV���� 7KH�DQVZHU�LV�
DQ�REYLRXV�³\HV´�± WKHUH�LV�QR�UDWLRQDOH�IRU�WUHDWLQJ�WKHVH�GLIIHUHQWO\�WKDQ�&2���DOWKRXJK�WKHUH�
PD\�EH�LQVWDQFHV�LQ�ZKLFK�LW�LV�QRW�SRVVLEOH�WR�TXDQWLI\�WKHVH�HPLVVLRQV�LQ�WKH�VDPH�IDVKLRQ�DV�
&2����� $JHQFLHV�PD\�DOVR�DUJXH�DJDLQVW�GLVFORVXUH�RQ�WKH�JURXQGV�WKDW�WKHVH�HPLVVLRQV�DUH�
UHODWLYHO\�LQVLJQLILFDQW�DV�FRPSDUHG�ZLWK�&2���EXW�DUJXPHQWV�DERXW�LQVLJQLILFDQFH ZRXOG�QHHG�WR
EH�VXSSRUWHG�E\�VRUW�RI�TXDQWLWDWLYH�DQDO\VLV ZKLFK�FRQVLGHUV�QRW�RQO\�WKH�WRQQDJH�RI�QRQ�&2�

*+* HPLVVLRQV EXW�DOVR�WKH�JOREDO�ZDUPLQJ�SRWHQWLDO�RI�WKRVH�HPLVVLRQV��

,Q�VXP��WKH�FDVHV�JHQHUDOO\�VXSSRUW�WKH�SURSRVLWLRQ�WKDW�GRZQVWUHDP�HPLVVLRQV�IDOO�ZLWKLQ�WKH�
VFRSH�RI�LQGLUHFW�LPSDUWV�WKDW�VKRXOG�EH�GLVFORVHG LQ�1(3$�UHYLHZV�IRU�IHGHUDO�SURSRVDOV�WKDW�
ZLOO�UHVXOW�LQ�WKH�H[WUDFWLRQ�RI�IRVVLO�IXHOV��7KH�GHFLVLRQV�DOVR�SURYLGH�LQVLJKW�RQ�WKH�
FLUFXPVWDQFHV�LQ�ZKLFK�1(3$�UHTXLUHV�TXDQWLWDWLYH�GLVFORVXUH�RI�VXFK�LPSDFWV��:H�UHWXUQ�WR�
TXHVWLRQV�DERXW�WKH�DGHTXDF\�DQG�UHDVRQDEOHQHVV�RI�WKH�WHFKQLFDO�DVVXPSWLRQV�DQG�ILQGLQJV�
HQFRPSDVVHG�ZLWKLQ�WKH�*+*�GLVFORVXUH�LQ�3DUW�,9�

E� )RVVLO�)XHO�7UDQVSRUWDWLRQ

%RWK�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�W\SLFDOO\�TXDOLI\�DV�LQGLUHFW�HIIHFWV�RI�IRVVLO�IXHO�
WUDQVSRUWDWLRQ�SURMHFWV��7KHVH�HPLVVLRQV�DUH�UHDVRQDEO\�IRUHVHHDEOH�EHFDXVH�DJHQFLHV�NQRZ�WKDW�
WKH�IRVVLO�IXHOV�WR�EH�WUDQVSRUWHG�YLD�WKH�DSSURYHG�LQIUDVWUXFWXUH�ZLOO�EH�H[WUDFWHG�DQG�DOO�RU�PRVW�
RI�WKH�IXHOV�ZLOO�EH�SURFHVVHG�DQG�FRPEXVWHG���� 7KHVH�HPLVVLRQV�DUH�DOVR�FDXVDOO\�OLQNHG�WR�WKH�
DSSURYDO�RI�WKH�WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH�EHFDXVH���L��DJHQFLHV�DSSURYH�WKHVH�SURMHFWV�EDVHG�
RQ�ILQGLQJV�WKDW�DGGLWLRQDO�WUDQVSRUWDWLRQ�FDSDFLW\�LV�QHHGHG�WR�WUDQVSRUW�WKH�IXHOV�WR�HQG�XVHUV����
DQG�RQH�FDQ�WKHUHIRUH�LQIHU�WKDW���LL��ZLWKRXW�WKH�QHFHVVDU\�FDSDFLW\�DGGLWLRQ��WKH�VDPH�TXDQWLW\�RI�
IXHOV�ZRXOG�QRW�EH�SURGXFHG�DQG�WUDQVSRUWHG�WR�HQG�XVHUV�

6RPH�DJHQFLHV �SULPDULO\�)(5&� KDYH�DUJXHG�WKDW�WKH�DSSURYDO�RI�WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH�
GRHV�QRW�FDXVH�XSVWUHDP�SURGXFWLRQ�RU�GRZQVWUHDP�FRQVXPSWLRQ�EHFDXVH WKHUH�DUH�RWKHU�ZD\V�LQ�
ZKLFK�IXHOV�FRXOG�EH�WUDQVSRUWHG�WR�HQG�XVHUV�LI�D�SURMHFW�LV�QRW�DSSURYHG��7KH�SUREOHP�ZLWK�WKLV�
DUJXPHQW�LV�WKDW�LW�DVVXPHV�WKDW�WUDQVSRUWDWLRQ�FDSDFLW\�H[LVWV�HOVHZKHUH�WR�WUDQVSRUW�WKH�IXHOV�WR�
WKH�PDUNHW��ZKLFK�XQGHUPLQHV�WKH�UHTXLUHG�GHWHUPLQDWLRQ WKDW�WKH�SURMHFW�LV�QHFHVVDU\�GXH�WR�
FDSDFLW\�FRQVWUDLQWV���,W�DOVR�LJQRUHV�EDVLF�PDUNHW�SULQFLSOHV�RI�VXSSO\�DQG�GHPDQG��5HODWHGO\��
DJHQFLHV�KDYH�DUJXHG�WKDW�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�DUH�QRW�UHDVRQDEO\�IRUHVHHDEOH�
EHFDXVH�RI�XQFHUWDLQWLHV�DERXW�PDUNHW�LPSDFWV�DQG�HQHUJ\�VXEVWLWXWLRQ��%XW�WKLV�DUJXPHQW�IDLOV�DV�

��� 7KHUH�LV�RQH�ODZVXLW�LQYROYLQJ�%/0¶V�LVVXDQFH�RI�WZHQW\�RLO�DQG�JDV�OHDVHV�LQ�8WDK�LQ�ZKLFK�SODLQWLIIV�KDYH�
DOOHJHG�WKDW�WKH�1(3$�DQDO\VHV�LV�IODZHG�GXH�WR�%/0¶V�IDLOXUH�WR�GLVFORVH�QRQ�&2��*+*V��SDUWLFXODUO\�PHWKDQH��
6RXWKHUQ�8WDK�:LOGHUQHVV�$OOLDQFH�Y��%HUQKDUGW�������FY�������
��� 7RROV�DUH�DYDLODEOH�WR�FDOFXODWH�1�2�DQG�0HWKDQH�HPLVVLRQV�IURP�FRPEXVWLRQ��DW�D�PLQLPXP��6HH�
KWWSV���ZZZ�HSD�JRY�VLWHV�SURGXFWLRQ�ILOHV���������GRFXPHQWV�VWDWLRQDU\HPLVVLRQVB�B�����SGI��$SSHQGL[�$�
��� $V�GLVFXVVHG�DERYH��WKHUH�DUH�PXOWLSOH�HQG�XVHV�IRU�RLO�DQG�JDV�EXW�WKH�YDVW�PDMRULW\�RI�SURGXFHG�RLO�DQG�JDV�LV�
FRPEXVWHG�IRU�HQHUJ\�JHQHUDWLRQ��ZKHWKHU�LQ�SRZHU�SODQWV��LQGXVWULDO�VRXUFHV��RU�YHKLFOHV��DQG�DJHQFLHV�KDYH�
QRQHWKHOHVV�EHHQ�DEOH�WR�HVWLPDWH�FRPEXVWLRQ�HPLVVLRQV�IRU�WKHVH�IXHOV�
��� :HEE���������VXSUD QRWH�����%XUJHU�	�:HQW]���������VXSUD�QRWH����
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ZHOO� $V�QRWHG�E\�)(5&�&RPPLVVLRQHU�5LFKDUG�*OLFN�LQ�D�GLVVHQW�WR�D�)(5&�RUGHU�LVVXLQJ�D�
FHUWLILFDWH�IRU�D�QDWXUDO�JDV�SLSHOLQH�SURMHFW��

,W� LV� UHDVRQDEOH� WR� DVVXPH� WKDW� EXLOGLQJ� LQFUHPHQWDO� WUDQVSRUWDWLRQ� FDSDFLW\� ZLOO� VSXU�
DGGLWLRQDO�SURGXFWLRQ�DQG�UHVXOW� LQ�VRPH�OHYHO�RI�FRPEXVWLRQ�RI�QDWXUDO�JDV��HYHQ�LI� WKH�
H[DFW�GHWDLOV�RI�WKH�PHWKRG�RU�ORFDWLRQ�DUH�QRW�GHILQLWH�«�>:@KHQ�WKH�QDWXUH�RI�WKH�HIIHFW�
�HQG�XVH�HPLVVLRQV��LV�UHDVRQDEO\�IRUHVHHDEOH��EXW�LWV�H[WHQW�LV�QRW«�DQ�DJHQF\�PD\�QRW�
VLPSO\�LJQRUH�WKH�HIIHFW�����

7KH�FDVH�ODZ�JHQHUDOO\�VXSSRUWV�WKH�WUHDWPHQW�RI�ERWK�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�DV�
LQGLUHFW�HIIHFWV�RI�WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH��EXW�FRXUWV�KDYH�QRW�IOHVKHG�RXW�RU�HQIRUFHG�WKH�
UHTXLUHPHQW�WR�DQDO\]H�WKHVH�HPLVVLRQV�ZLWK�WKH�VDPH�FODULW\ RU�DVVHUWLYHQHVV DV WKH\�KDYH LQ�
FDVHV�LQYROYLQJ�IRVVLO�IXHO�SURGXFWLRQ��7KLV�PD\�EH GXH�WR�WKH�IDFW�WKDW�WKHUH�DUH�IHZHU�GHFLVLRQV�
RQ�WUDQVSRUWDWLRQ�DSSURYDOV��,W�PD\�DOVR�EH�WKH�FDVH�WKDW�FRXUWV�DUH�QRW�HQIRUFLQJ�1(3$�
UHTXLUHPHQWV�DV�DVVHUWLYHO\�LQ�WKLV�FRQWH[W�EHFDXVH�WKH\�GR�QRW�WKLQN�WKDW�WKH�DSSURYDO�RI�
WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH�LV�DV�VLJQLILFDQW�D�GULYHU�RI�IRVVLO�IXHO�FRQVXPSWLRQ�DV�IHGHUDO�IRVVLO�
IXHO�OHDVLQJ�SURJUDPV��

7KH�HDUO\�FDVH�ODZ�RQ�WKH�UHTXLUHPHQW�WR�HYDOXDWH�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�IURP�
DXWKRUL]DWLRQV�RI�IRVVLO�IXHO�WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH LV�LOOXVWUDWLYH��7KH ILUVW�WZR GHFLVLRQV�RQ�
WKLV�TXHVWLRQ�ERWK�LQYROYHG 67%¶V�DSSURYDO�RI UDLO�OLQHV�EXLOW�WR�WUDQVSRUW�FRDO� ,Q�0LG�6WDWHV�
&RDOLWLRQ�IRU�3URJUHVV�Y��67%� WKH�(LJKWK�&LUFXLW�&RXUW�RI�$SSHDOV�UHTXLUHG�WKH�67%�WR�HYDOXDWH�
GRZQVWUHDP�HPLVVLRQV�IURP�WKH�FRPEXVWLRQ�RI�WKH�WUDQVSRUWHG�FRDO��DQG�LQ�1��3ODLQV�5HV��
&RXQFLO��,QF��Y��67%� WKH�1LQWK�&LUFXLW�&RXUW�RI�$SSHDOV�UHTXLUHG 67%�WR�FRQVLGHU XSVWUHDP�
HPLVVLRQV�IURP�WKH�PLQLQJ�RI�WKH�FRDO� ��� ,Q�WKRVH�FDVHV��WKH�FRXUWV�FRQIURQWHG�DQG�GLVPLVVHG�
VHYHUDO�RI�WKH�VDPH�DUJXPHQWV�UHODWHG�WR�FDXVDWLRQ�DQG�IRUHVHHDELOLW\�WKDW�ZHUH�UDLVHG�LQ�WKH�FRDO�
H[WUDFWLRQ�FDVHV���� ,Q�SDUWLFXODU��WKH�(LJKWK &LUFXLW¶V�GHFLVLRQ�LQ�0LG�6WDWHV�&RDOLWLRQ IRXQG�WKDW�
WKH�GHYHORSPHQW�RI�LQIUDVWUXFWXUH�LQWHQGHG�WR�WUDQVSRUW�FRDO�ZRXOG�DIIHFW�WKH�SULFH�RI�FRDO�
UHODWLYH�WR�RWKHU�HQHUJ\�VRXUFHV�DQG�WKLV�ZRXOG�DIIHFW�SDWWHUQV�RI�FRDO�SURGXFWLRQ�DQG�
FRQVXPSWLRQ��DQG�WKXV�GRZQVWUHDP�HPLVVLRQV�ZHUH�DQ�LQGLUHFW�HIIHFW�RI�WKH�UDLOZD\����

+RZHYHU��FRXUWV�UHDFKHG�GLIIHUHQW�FRQFOXVLRQV�LQ�HDUO\�FDVHV�LQYROYLQJ�QDWXUDO�JDV�DQG�RLO�
SLSHOLQHV��7KHUH�ZHUH�WZR�HDUO\�GHFLVLRQV�ILQGLQJ�WKDW�DQ�DQDO\VLV�RI�XSVWUHDP�HPLVVLRQV��IURP�
SURGXFWLRQ��ZDV�QRW�UHTXLUHG�LQ�WKH�1(3$�UHYLHZ�IRU�RLO�DQG�JDV�SLSHOLQHV�EHFDXVH�WKRVH�

��� )(5&�2UGHU�,VVXLQJ�&HUWLILFDWH��'RFNHW�1R��&3�����������-XO\������������
KWWSV���ZZZ�IHUF�JRY�PHGLD�VWDWHPHQWV�VSHHFKHV�JOLFN���������������JOLFN�&���DVS��� �LQWHUQDO�TXRWDWLRQV�
RPLWWHG��
��� 1RWDEO\��LQ�WKH�FDVH�LQYROYLQJ�WKH�IDLOXUH�WR�HYDOXDWH�XSVWUHDP�HPLVVLRQV��SHWLWLRQHUV�DUJXHG�WKDW�PHWKDQH�
HPLVVLRQV�DQG�RWKHU�HQYLURQPHQWDO�LPSDFWV�IURP�WKH�FRQQHFWHG�FRDO�PLQHV�VKRXOG EH�DQDO\]HG�DV�FXPXODWLYH�HIIHFWV�
�WKHVH�DUH�W\SLFDOO\�WUHDWHG�DV�LQGLUHFW�HIIHFWV���7KH�FRXUW¶V�DQDO\VLV�WKHUHIRUH�IRFXVHG�RQ�ZKHWKHU�WKHVH�HIIHFWV�ZHUH�
UHDVRQDEO\�IRUHVHHDEOH��VLQFH�D�FXPXODWLYH�LPSDFW�QHHG�QRW�EH�³FDXVHG´�E\�WKH�SURMHFW��1��3ODLQV�5HV� &RXQFLO��,QF��
Y��6XUIDFH�7UDQVS��%G�������)��G��������������WK�&LU���������%XW�DV�GLVFXVVHG�EHORZ��WKH�UDWLRQDO�IRU�FRQFOXGLQJ�WKDW�
D�WUDQVSRUW�SURMHFW�³FDXVHV´�GRZQVWUHDP�HPLVVLRQV�DSSOLHV�LQ�HTXDO�IRUFH�WR�XSVWUHDP�HPLVVLRQV�
��� 0LG�6WDWHV�&RDO��IRU�3URJUHVV�Y��6XUIDFH�7UDQVS��%G�������)��G������������WK�&LU���������1��3ODLQV�5HV��&RXQFLO�
DW��������WK�&LU��������
��� 0LG�6WDWHV�&RDO��IRU�3URJUHVV�Y��6XUIDFH�7UDQVS��%G�������)��G������������WK�&LU�������
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SLSHOLQHV�ZRXOG�QRW�FDXVH�XSVWUHDP�SURGXFWLRQ���� $�WKLUG GHFLVLRQ�ZKLFK�SHUWDLQHG�WR�WKH�VFRSH�
RI�UHYLHZ�IRU�QRQ�*+*�DLU�SROOXWDQWV�XSKHOG�)(5&¶V�UHYLHZ�RI�D�SLSHOLQH�ZDV�SUHFLVHO\�EHFDXVH�
³)(5&�H[SOLFLWO\�FRQVLGHUHG�WKH�HQYLURQPHQWDO�LPSDFW�RI�GRZQVWUHDP�HPLVVLRQV�DQG�LPSRVHG�
ZKDW�LW�UHDVRQDEO\�EHOLHYHG�WR�EH�HIIHFWLYH�PHDVXUHV�WR�PLWLJDWH�WKH�LPSDFW�´��� $W�WKDW�WLPH��
QHLWKHU FRXUWV�QRU�DJHQFLHV�KDG�RIIHUHG�D�SULQFLSOHG�EDVLV�IRU�ZK\�WKH�VFRSH�RI�LQGLUHFW�HPLVVLRQV�
DQDO\VLV�VKRXOG�GLIIHU�IRU�FRDO�UDLO�OLQHV�DQG�SLSHOLQHV��QRU�KDG WKH\�RIIHUHG�D�FRPSHOOLQJ�
DUJXPHQW�IRU�ILQGLQJ�WKDW�SLSHOLQHV�GR�QRW�DIIHFW�QDWXUDO�JDV�SURGXFWLRQ�DQG�FRQVXPSWLRQ�LQ�WKH�
VDPH�IDVKLRQ�WKDW�FRDO�UDLOZD\V�DIIHFW�FRDO�SURGXFWLRQ�DQG�FRQVXPSWLRQ��:H�DUJXHG�WKHQ�WKDW�WKH�
UHDVRQLQJ�ZKLFK�FRQWUROOHG�WKH�RXWFRPH�RI�WKH FRDO�SURGXFWLRQ�DQG FRDO�UDLOZD\�FDVHV�VKRXOG�
DSSO\�LQ�HTXDO�IRUFH�WR�RWKHU�IRUPV�RI�WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH��

7KHUH�ZHUH�DOVR�VRPH�HDUO\�GHFLVLRQV�RQ�/1*�H[SRUW�GHFLVLRQV�ZKLFK�KHOG�WKDW�)(5&�QHHG�QRW�
DGGUHVV�WKH�LQGLUHFW�HIIHFWV�RI�QDWXUDO�JDV�H[SRUWV�LQ�LWV�1(3$�UHYLHZ�EHFDXVH�LW�ZDV�'2(�DQG�
QRW�)(5&�WKDW�ZDV�XOWLPDWHO\�UHVSRQVLEOH�IRU�DSSURYLQJ�WKRVH�H[SRUWV���� %XW�LQ�WKRVH�FDVHV��WKH�
'�&��&LUFXLW�PDGH�FOHDU�WKDW�LW�ZDV�QRW�H[SUHVVLQJ�DQ\�RSLQLRQ�RQ�'2(¶V�LQGHSHQGHQW�1(3$�
REOLJDWLRQV�WR�DGGUHVV�VXFK�LQGLUHFW�HIIHFWV�LQ�LWV�UHYLHZ�RI�/1*�H[SRUW�DXWKRUL]DWLRQV� 7KRVH�
GHFLVLRQV�DUH�WKH�UHVXOW�RI�WKH�XQLTXH�GLYLVLRQ�RI�DXWKRULW\�EHWZHHQ�'2(�DQG�)(5&�DQG�DUH�WKXV�
RI�OLWWOH�UHOHYDQW�WR�LQWHUSUHWLQJ�DJHQF\�REOLJDWLRQV�LQ�RWKHU�FRQWH[WV��

0RUH�UHFHQW�GHFLVLRQV�RQ�QDWXUDO�JDV�SLSHOLQHV�DQG�/1*�H[SRUW�WHUPLQDOV�KDYH�PDGH�LW�FOHDU�WKDW�
GRZQVWUHDP�HPLVVLRQV�W\SLFDOO\�IDOO�ZLWKLQ�WKH�VFRSH�RI�LQGLUHFW�LPSDFWV�WKDW�VKRXOG�EH�HYDOXDWHG
LQ�1(3$�UHYLHZV�IRU�WKHVH�SURMHFWV���� 2QH�RI�WKH�PRVW�LPSRUWDQW GHFLVLRQV�RQ�WKLV�LVVXH�ZDV D�
'�&��&LUFXLW�FDVH�LQYROYLQJ�)(5&¶V�UHYLHZ�RI�DQ�LQWHUVWDWH�QDWXUDO�JDV�SLSHOLQH� 6LHUUD�&OXE�Y��
)(5&���� 7KHUH��WKH�'�&��&LUFXLW�&RXUW�RI�$SSHDOV�IRXQG�WKDW�GRZQVWUHDP�HPLVVLRQV�IURP�
QDWXUDO�JDV�FRPEXVWLRQ�ZHUH�DQ�LQGLUHFW�HIIHFW�RI�WKH�SURSRVHG�SLSHOLQH�SURMHFW��DV�WKH\�ZHUH�ERWK�
IRUHVHHDEOH�DQG�FDVXDOO\�OLQNHG�WR�WKH�DSSURYDO�RI�WKH�SLSHOLQH�SURMHFW��:LWK�UHJDUGV�WR�
IRUHVHHDELOLW\��WKH�FRXUW�QRWHG WKDW�WKH�SURMHFW�ZDV�LQWHQGHG�WR�WUDQVSRUW�WKH�JDV�WR�SRZHU�SODQWV�
LQ�)ORULGD��VRPH�RI�ZKLFK�DOUHDG\�H[LVWHG��RWKHUV�RI�ZKLFK�ZHUH�LQ�WKH�SODQQLQJ�VWDJHV��7KXV��WKH�
FRXUW�QRWHG�WKDW�WKH�FRPEXVWLRQ�RI�WKH�JDV�³LV�QRW�MXVW�µUHDVRQDEO\�IRUHVHHDEOH�¶�LW�LV�WKH�SURMHFW¶V�
HQWLUH�SXUSRVH�´��� :LWK�UHJDUGV�WR�FDXVDWLRQ��WKH�FRXUW�KHOG�WKDW�EHFDXVH�)(5&�FDQ�DFW�RQ�
LQIRUPDWLRQ�DERXW�*+* HPLVVLRQV�DQG�FOLPDWH�FKDQJH�LPSDFWV�ZKHQ�GHFLGLQJ�ZKHWKHU�WR�LVVXH�D�
SLSHOLQH�FHUWLILFDWH��DQG�EHFDXVH�)(5&�FDQ�GHQ\�WKH�FHUWLILFDWH LI�LW�ILQGV�WKDW�WKH�SURMHFW�ZRXOG�

��� ,Q�RQH�RI�WKRVH�GHFLVLRQV��WKH�FRXUW�IRXQG�WKDW�WKH�'HSDUWPHQW�RI�6WDWH¶V�DGPLQLVWUDWLYH�UHFRUG�IRU�DQ�RLO�DQG�JDV�
SLSHOLQH�FRQWDLQHG�DW�OHDVW�VRPH�LQIRUPDWLRQ�WR�VXSSRUW�WKLV�ILQGLQJ��H�J���DERXW�RLO�SURGXFWLRQ�UDWHV�DQG�RWKHU�
WUDQVSRUWDWLRQ�RSWLRQV���6LHUUD�&OXE�Y��&OLQWRQ������)��6XSS���G�������������'��0LQQ�������� ,Q�WKH�RWKHU�
�XQSXEOLVKHG��GHFLVLRQ��WKH�FRXUW�VLPSO\�GHIHUUHG�WR�)(5&¶V�XQVXSSRUWHG�FODLP�RI�SHUIHFW�VXEVWLWXWLRQ�IRU�D�QDWXUDO�
JDV�SLSHOLQH�ZLWKRXW�FRQGXFWLQJ�DQ\�DQDO\VLV�ZKDWVRHYHU�� &RDO��IRU�5HVSRQVLEOH�*URZWK�	�5HV��&RQVHUYDWLRQ�Y��
)HG� (QHUJ\�5HJXODWRU\�&RPP¶Q������)��$SS¶[������������G�&LU��������
��� 6��&RDVW�$LU�4XDOLW\�0JPW��'LVW��Y��)HG��(QHUJ\�5HJXODWRU\�&RPP¶Q������)��G�����������������WK�&LU�������
��� 6LHUUD�&OXE�Y��)HG��(QHUJ\�5HJXODWRU\�&RPP¶Q������)��G�����'�&��&LU���������6LHUUD�&OXE�	�*DOYHVWRQ�
%D\NHHSHU�Y��)HG��(QHUJ\�5HJXODWRU\�&RPP¶Q������)��G�����'�&��&LU���������(DUWK5HSRUWV�,QF��Y��)HG��(QHUJ\�
5HJXODWRU\�&RPP¶Q������)��G������'�&��&LU��������
��� 6LHUUD�&OXE�Y��)(5&��,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN�Y��8�6��'HSW��RI�6WDWH��1R�������FY��������'��0RQW��
����������6LHUUD�&OXE�Y��'2(��1R�����������'�&��&LU���������� �)UHHSRUW�/1*�WHUPLQDO��
��� 6LHUUD�&OXE�Y��)(5&� ����)��G�������'�&��&LU��������
��� ,G� DW������
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EH�WRR�KDUPIXO�WR�WKH�HQYLURQPHQW��)(5&¶V�DSSURYDO�LV�D�³OHJDOO\�UHOHYDQW�FDXVH´�RI�WKH�
GRZQVWUHDP�HIIHFWV�RI�FRPEXVWLQJ�WKH�JDV����

7KH�FRXUW�DOVR�KHOG�WKDW�TXDQWLILFDWLRQ�RI�WKH�GRZQVWUHDP�JUHHQKRXVH�JDV�HPLVVLRQV�ZDV�
UHTXLUHG��)(5&�KDG�DUJXHG�WKDW�LW�LV�LPSRVVLEOH�WR�NQRZ�H[DFWO\�ZKDW�TXDQWLW\�RI�*+*V ZLOO�EH�
HPLWWHG�GXH�WR�WKH�DSSURYDO�RI�WKH�SLSHOLQH�EHFDXVH�LW�GHSHQGV�RQ�XQFHUWDLQ�YDULDEOHV�VXFK�DV�WKH�
RSHUDWLQJ�GHFLVLRQV�RI�LQGLYLGXDO�SODQWV�DQG�GHPDQG�IRU�HOHFWULFLW\�LQ�WKH�UHJLRQ��7KH�FRXUW�
GLVDJUHHG��QRWLQJ�WKDW�1(3$�UHTXLUHV�³UHDVRQDEOH�IRUHFDVWLQJ´�DQG�WKDW )(5&�KDG�DOUHDG\�
HVWLPDWHG�KRZ�PXFK�JDV�WKH�SLSHOLQHV�ZRXOG�WUDQVSRUW�DQG�KDG�SURYLGHG�QR�JRRG�UHDVRQ�DV�WR�
ZK\�WKLV�QXPEHU�FRXOG�QRW�DOVR�EH�XVHG�WR�HVWLPDWH FRPEXVWLRQ�HPLVVLRQV���� 7KH�FRXUW�
H[SODLQHG�WKDW�TXDQWLILFDWLRQ�ZDV�QHFHVVDU\�EHFDXVH�LW�ZRXOG�³SHUPLW�WKH�DJHQF\�WR�FRPSDUH�WKH�
HPLVVLRQV�IURP�WKH�SURMHFW�WR�HPLVVLRQV�IURP�RWKHU�SURMHFWV��WR�WRWDO�HPLVVLRQV�IURP�WKH�VWDWH�RU�
UHJLRQ��RU�WR�UHJLRQDO�RU�QDWLRQDO�HPLVVLRQV�FRQWURO�JRDOV´�DQG�³>Z@LWKRXW�VXFK�FRPSDULVRQV��LW�LV�
GLIILFXOW�WR�VHH�KRZ�)(5&�FRXOG�HQJDJH�LQ�µLQIRUPHG�GHFLVLRQ�PDNLQJ¶�ZLWK�UHVSHFW�WR�WKH�
JUHHQKRXVH�JDV�HIIHFWV�RI�WKLV�SURMHFW��RU�KRZ�µLQIRUPHG�SXEOLF�FRPPHQW¶�FRXOG�EH�SRVVLEOH�´���

7KH '�&��&LUFXLW�&RXUW�RI�$SSHDOV�GHFLGHG�DQRWKHU�FDVH��%LUFNKHDG�Y��)(5&��LQ�ZKLFK�LW�VRXJKW�
WR�FODULI\�LWV�SRVLWLRQ�RQ�)(5&¶V�REOLJDWLRQ�WR�DGGUHVV�GRZQVWUHDP�HPLVVLRQV�LQ�LWV�UHYLHZ�RI�
QDWXUDO�JDV�WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH� 3ODLQWLIIV DOOHJHG�WKDW�)(5& YLRODWHG�1(3$�E\�IDLOLQJ�
WR�GLVFORVH�HPLVVLRQV�IURP�WKH�FRQVXPSWLRQ RI�QDWXUDO�JDV�ZKHQ�WKH�UHFRUG�FRQWDLQHG�
LQIRUPDWLRQ�DERXW�WKH�DPRXQW�RI�JDV�WR�EH�WUDQVSRUWHG����������GHFDWKHUPV��DQG�LWV�GHVWLQDWLRQ�
�6RXWKHDVW�PDUNHWV����� )(5&�PDLQWDLQHG�WKDW�WKH�HPLVVLRQV�ZHUH�QHLWKHU�FDXVHG�E\�LWV�DSSURYDO�
QRU�UHDVRQDEO\�IRUHVHHDEOH�DQG�WKDW�6LHUUD�&OXE�Y��)(5& ZDV�QRW�DSSRVLWH�EHFDXVH�LW�GLG�QRW�
NQRZ�WKH�H[DFW�SRZHU�SODQWV�DW�ZKLFK�WKH�QDWXUDO�JDV�ZRXOG�EH�XVHG��7KH�FRXUW�TXLFNO\�GLVSRVHG�
RI�)(5&¶V�FDXVDWLRQ�DQG IRUHVHHDELOLW\�DUJXPHQWV��MXVW�DV�LW�KDG�LQ�6LHUUD�&OXE�Y��)(5&��DQG�
QRWHG�WKDW�LW�ZDV�³WURXEOHG«�E\�WKH�&RPPLVVLRQ¶V�DWWHPSW�WR�MXVWLI\�LWV�GHFLVLRQ�WR�GLVFRXQW�
GRZQVWUHDP�LPSDFWV�EDVHG�RQ�LWV�ODFN�RI�LQIRUPDWLRQ�DERXW�WKH�GHVWLQDWLRQ�DQG�HQG�XVH�RI�WKH�JDV�
LQ�TXHVWLRQ´�EHFDXVH�)(5&�KDG�DQ�DIILUPDWLYH�REOLJDWLRQ�WR�DW�OHDVW�DWWHPSW�WR�REWDLQ�LQIRUPDWLRQ�
QHFHVVDU\�WR�IXOILOO�LWV�VWDWXWRU\�GXWLHV�DQG�KDG�PDGH�³QR�HIIRUW´�WR�GR�VR�LQ�WKLV�FDVH���� %XW�WKH�
FRXUW�XOWLPDWHO\�GLVPLVVHG�WKH�FRPSODLQW�RQ�WKH�JURXQGV WKDW�SHWLWLRQHUV�³IDLOHG�WR�UDLVH�WKLV�
UHFRUG�GHYHORSPHQW�LVVXH�LQ�WKH�SURFHHGLQJV�EHIRUH�WKH�&RPPLVVLRQ�´��� ,Q�GRLQJ�VR��LW
LPSOLFLWO\�DFFHSWHG�)(5&¶V�DUJXPHQW�WKDW�DGGLWLRQDO�LQIRUPDWLRQ�ZDV�QHHG�WR�DVVHVV�GRZQVWUHDP�

����,G�
��� �,G��DW������
��� ,G� 7KH�FRXUW�DOVR�UHMHFWHG�)(5&¶V�DUJXPHQWV�DERXW�SHUIHFW�VXEVWLWXWLRQ��ZKLFK�ZH�UHWXUQ�WR�LQ�3DUW�,9�
��� )LQDO�2SHQLQJ�%ULHI�RI�3HWLWLRQHUV�DW��������%LUFNKHDG�Y��)(5&��1R�����������'�&��&LU��0DU������������
KWWSV���ODZRIILFHVRIFDURO\QHOHIDQW�FRP�ZS�FRQWHQW�XSORDGV����������������%LUFNKHDGY)(5&3HWLWLRQHUV�2SHQLQJ�
%ULHI�SGI��&RPPLVVLRQHU�/D)OHXU�DFWXDOO\�SHUIRUPHG�WKLV�YHU\�FDOFXODWLRQ�WR�GHPRQVWUDWH�WKDW�LW�ZDV�IHDVLEOH��,G��DW�
���
��� %LUFNKHDG�Y��)(5& DW����
��� ,G��DW����
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HPLVVLRQV DQG PLVFKDUDFWHUL]HG�WKH�SHWLWLRQHUV¶�FRPSODLQW �ZKLFK�DOOHJHG�D�IDLOXUH�WR�HVWLPDWH�
HPLVVLRQV�EDVHG�RQ�LQIRUPDWLRQ�WKDW�ZDV�DOUHDG\�RQ�WKH�UHFRUG�����

7KH�GHFLVLRQ�LQ�%LUFNKHDG�Y��)(5&�WKXV�UDLVHV�D�QXPEHU�RI�TXHVWLRQV�IRU�IXWXUH�OLWLJDQWV�VHHNLQJ�
WR�FRPSHO�)(5&�GLVFORVXUHV�RI�GRZQVWUHDP�HPLVVLRQV�UHJDUGLQJ�WKH�PDQQHU�LQ�ZKLFK�SODLQWLIIV�
PXVW�IUDPH�WKHLU�FODLPV��WKH�H[WHQW�WR�ZKLFK�)(5&�FDQ�UHO\�RQ�FODLPV�DERXW�³XQFHUWDLQW\´�RU�
³LQDGHTXDWH�LQIRUPDWLRQ´�WR�DYRLG�GLVFORVLQJ�GRZQVWUHDP�HPLVVLRQV��DQG�WKH�FLUFXPVWDQFHV�LQ�
ZKLFK�HPLVVLRQV�IURP�GRZQVWUHDP�QDWXUDO�JDV�FRPEXVWLRQ�DUH�QRW�D�UHDVRQDEO\�IRUHVHHDEOH�
RXWFRPH�RI�QDWXUDO�JDV�WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH��%XW�LW GRHV�QRW�GLVUXSW�RU�VLJQLILFDQWO\�
PRGLI\�WKH�KROGLQJ�LQ�6LHUUD�&OXE�Y��)(5&��ZKLFK�UHPDLQV�WKH�SULPDU\�DXWKRULW\�RQ�)(5&¶V�
REOLJDWLRQ�WR�HYDOXDWH�GRZQVWUHDP�HPLVVLRQV�IURP�QDWXUDO�JDV�SLSHOLQHV��

7KH�VDPH�UDWLRQDOH�IRU�UHTXLULQJ�DQDO\VLV�RI�GRZQVWUHDP�HPLVVLRQV�DSSOLHV�WR�XSVWUHDP�
HPLVVLRQV��LI�D�WUDQVSRUWDWLRQ�SURMHFW�FDXVHV�DQ�LQFUHDVH�LQ�IRVVLO�IXHO�FRQVXPSWLRQ��WKHQ�WKHUH�
PXVW�EH�D�FRUUHVSRQGLQJ�LQFUHDVH�LQ�IRVVLO�IXHO�SURGXFWLRQ�RQ�WKH�RWKHU�HQG�RI�WKH�VXSSO\�FKDLQ��
7KXV��LQGXFHG�QDWXUDO�JDV�SURGXFWLRQ�LV�DV�PXFK�DQ�³LQGLUHFW HIIHFW´�RI�WKH�WUDQVSRUWDWLRQ�
LQIUDVWUXFWXUH�DV�LQGXFHG�FRQVXPSWLRQ��$V�QRWHG�DERYH��GLVFORVXUH�RI�XSVWUHDP�HPLVVLRQV�KDV�
EHHQ�H[SOLFLWO\�UHTXLUHG�LQ�WKH�FRQWH[W�RI�D�IHGHUDO�DSSURYDO�RI�D�FRDO�UDLOZD\��$OWKRXJK�QR�
GHFLVLRQ�KDV�\HW�EHHQ�LVVXHG�ILQGLQJ�LQDGHTXDWH�DQDO\VLV�RI�XSVWUHDP��L�H���SURGXFWLRQ��HPLVVLRQV�
LQ�WKH�FRQWH[W�RI�SLSHOLQH�SURMHFW��WKHUH�DUH�DW�OHDVW�WZR�GHFLVLRQV�ILQGLQJ�DGHTXDWH�DQDO\VLV�
EHFDXVH WKH�DJHQF\�LQFRUSRUDWHG�TXDQWLWDWLYH�DQDO\VLV�RI�XSVWUHDP�HPLVVLRQV�LQ�LWV�UHYLHZ���� ��

� )LUVW��LQ�6LHUUD�&OXE�Y��'2(��WKH�'�&��&LUFXLW�&RXUW�RI�$SSHDOV�KHOG�WKDW�'2(�KDG�DGHTXDWHO\�
DVVHVVHG�WKH�LQGLUHFW�HPLVVLRQV�IURP�/1*�H[SRUWV�E\�LQFRUSRUDWLQJ�JHQHUDO�DVVHVVPHQWV�RI�
OLIHF\FOH�*+*�HPLVVLRQV�IURP�/1*�H[SRUWV��ZKLFK�LQFOXGHG�ERWK�XSVWUHDP�DQG�GRZQVWUHDP�
HPLVVLRQV����� 6HFRQG��RQ ,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN�Y��8�6��'HSW��RI�6WDWH��D�GLVWULFW�
FRXUW�LQ�0RQWDQD�KHOG�WKDW�WKH�'HSDUWPHQW�RI�6WDWH�KDG�DGHTXDWHO\�FRQVLGHUHG�XSVWUHDP�
HPLVVLRQV�IURP�WDU�VDQGV�RLO�SURGXFWLRQ�LQ�LWV�UHYLHZ�RI�WKH�.H\VWRQH�;/�SLSHOLQH�E\�LQWHJUDWLQJ�
WKH�&DQDGLDQ�UHYLHZ��ZKLFK�HQFRPSDVVHG�VXFK�SURGXFWLRQ��LQWR�LWV�UHYLHZ��1RWDEO\��WKHUH�ZDV�
QR�TXHVWLRQ�DERXW�ZKHWKHU�WKH�'HSDUWPHQW�RI�6WDWH�PXVW�FRQVLGHU�GRZQVWUHDP�HPLVVLRQV�± LW�KDG�
DOUHDG\�FRQGXFWHG�DQ�LQ�GHSWK�DQDO\VLV�RI�WKRVH�DV�SDUW�RI�LWV�UHYLHZ��7KHVH�GHFLVLRQV�VXSSRUW�WKH�

��� 2QH�SRVVLEOH�H[SODQDWLRQ�IRU�WKH�FRXUW¶V�DSSURDFK�LV�WKDW�LW�ZDQWHG�WR�DOORZ�WKLV�SDUWLFXODU�SURMHFW�WR�JR�IRUZDUG�
ZLWKRXW�IRUPDOO\�FXUWDLOLQJ�1(3$�UHTXLUHPHQWV��7KH�SURMHFW�DW�LVVXH�ZDV�D�FRPSUHVVRU�VWDWLRQ�WKDW�ZRXOG�HQKDQFH�
WKH�FDSDFLW\�RI�DQ�H[LVWLQJ�SLSHOLQH��ZKHUHDV�WKH�SURMHFW�DW�LVVXH�LQ�6LHUUD�&OXE�Y��)(5& ZDV�D�QHZ�PXOWL�VWDWH�
SLSHOLQH�SURMHFW��$OWKRXJK�WKH�FRXUW�GLG�QRW�KROG�RQ�ZKDW�1(3$�DFWXDOO\�UHTXLUHV�IRU�D�FRPSUHVVRU�VWDWLRQ��LW�GLG�
VWDWH�WKDW�HPLVVLRQV�IURP�GRZQVWUHDP�QDWXUDO�JDV�FRPEXVWLRQ�DUH�QRW�³DV�D�FDWHJRULFDO�PDWWHU´�DOZD\V�D�UHDVRQDEO\�
IRUHVHHDEOH�RXWFRPH�RI�QDWXUDO�JDV�WUDQVSRUWDWLRQ�SURMHFWV��,G��DW�����7KLV�FRQFOXVLRQ�LV�GHEDWDEOH��LI�WKH�SURMHFW�LV�
LQWHQGHG�WR�PHHW�D�QHHG�IRU�LQFUHDVHG�WUDQVSRUWDWLRQ�FDSDFLW\��WKHQ�LW�ZLOO�SUHVXPDEO\�HQDEOH�LQFUHDVHV�LQ�ERWK�
QDWXUDO�JDV�SURGXFWLRQ�DQG�FRQVXPSWLRQ��DQG�GRZQVWUHDP�HPLVVLRQV�DUH�WKXV�D�UHDVRQDEO\�IRUHVHHDEOH�LPSDFW�HYHQ�LI�
WKHUH�LV�XQFHUWDLQW\�DERXW�WKH�H[WHQW�RI�WKH�LPSDFW�
��� ,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN�Y��8�6��'HSW��RI�6WDWH��1R�������FY��������'��0RQW������������6LHUUD�&OXE�Y��
'2(��1R�����������'�&��&LU���������� �)UHHSRUW�/1*�WHUPLQDO��
��� 6LHUUD�&OXE�Y��'2(��1R�����������'�&��&LU���������� �)UHHSRUW�/1*�WHUPLQDO���7KHUH�DUH�VHYHUDO�XQSXEOLVKHG�
RSLQLRQV�WKDW�UHO\�RQ�WKH�DQDO\VLV�LQ�WKLV�FDVH��6LHUUD�&OXE�Y��'2(��1R�����������'�&��&LU������������6DELQH�3DVV�
/1*�WHUPLQDO���XQSXEOLVKHG���6LHUUD�&OXE�Y��'2(��1R�����������'�&��&LU������������&RUSXV�&KULVWL�/1*�WHUPLQDO��
�XQSXEOLVKHG���6LHUUD�&OXE�Y��'2(��1R�����������'�&��&LU������������&RYH�3RLQW�/1*�WHUPLQDO���XQSXEOLVKHG��
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LGHD�WKDW�ERWK XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�IDOO�ZLWKLQ�WKH�VFRSH�RI�³LQGLUHFW�HIIHFWV´�WKDW�
VKRXOG�EH�FRQVLGHUHG�XQGHU�1(3$�IRU�SURMHFWV�LQYROYLQJ�IRVVLO�IXHO�WUDQVSRUWDWLRQ��DQG�FRXUWV�DUH�
OLNHO\�WR�LQWHUYHQH�ZKHUH�VXFK�HPLVVLRQV�DUH�RPLWWHG�IURP�WKH�DQDO\VLV�DOWRJHWKHU��

+RZHYHU��WKH�'�&��&LUFXLW�&RXUW�RI�$SSHDOV�XSKHOG�)(5&¶V�GHFLVLRQ�QRW�WR�GLVFORVH�XSVWUHDP�
HPLVVLRQV�IRU�D�QDWXUDO�JDV�FRPSUHVVRU�SURMHFW LQ�%LUFNKHDG�Y��)(5&��,Q�WKDW�FDVH��)(5&�
MXVWLILHG�LWV�GHFLVLRQ�QRW�WR�GLVFORVH�XSVWUHDP�HPLVVLRQV�RQ�WKH�JURXQGV�WKDW�SLSHOLQH�DSSURYDOV�
RQO\�FDXVH�XSVWUHDP�HPLVVLRQV�ZKHUH�³WKH�UHFRUG�GHPRQVWUDWHV�WKDW�WKH�SURSRVHG�SURMHFW�
UHSUHVHQWV�WKH�RQO\�ZD\�WR�JHW�DGGLWLRQDO�JDV�IURP�D�VSHFLILHG�SURGXFWLRQ�DUHD�LQWR�WKH�LQWHUVWDWH�
SLSHOLQH�V\VWHP�´��� 3HWLWLRQHUV�UHVSRQGHG�WKDW�)(5&�KDG�GHWHUPLQHG�WKHUH�ZDV�D�³QHHG´�IRU�WKH�
SURMHFW�³EDVHG�RQ�WKH�IDFW�WKDW�>WKH�SURGXFWLRQ�DQG�VKLSSLQJ�FRPSDQ\@�KDV�H[HFXWHG�D�ELQGLQJ�
SUHFHGHQW�DJUHHPHQW�IRU«�����SHUFHQW�RI�WKH�GHVLJQ�FDSDFLW\´�DQG�WKDW�WKLV�ZDV�HQRXJK�WR�VKRZ�
WKDW�WKH�SURMHFW�ZRXOG�FDXVH�DGGLWLRQDO�QDWXUDO�JDV�SURGXFWLRQ���� 7KH�FRXUW�KHOG�LQ�IDYRU�RI�
)(5&��DVVHUWLQJ�WKDW�SHWLWLRQHUV�KDG�LGHQWLILHG�QR�UHFRUG�HYLGHQFH�WR���L��³KHOS�>)(5&@ SUHGLFW�
WKH�QXPEHU�DQG�ORFDWLRQ�RI�DQ\�DGGLWLRQDO�ZHOOV�WKDW�ZRXOG�EH�GULOOHG�DV�D�UHVXOW�RI�SURGXFWLRQ�
GHPDQG�FUHDWHG�E\�WKH�SURMHFW´�RU��LL��SURYH�WKDW�WKH QDWXUDO�JDV�ZRXOG�QRW�EH�H[WUDFWHG�LQ WKH�
DEVHQFH�RI�WKH�SURMHFW���� 5HJDUGLQJ�)(5&¶V�SXEOLF�QHHG�GHWHUPLQDWLRQ��WKH�FRXUW�KHOG�WKDW ³MXVW�
EHFDXVH�WKH�>)(5&@�LV�VDWLVILHG�WKDW�WKHUH�LV�D�PDUNHW�QHHG�IRU�D�JLYHQ�SURMHFW�GRHV�QRW�
QHFHVVDULO\�PHDQ�WKDW��D�VKLSSHU�SURGXFHU�ZRXOG�QRW�KDYH�WKH�DELOLW\�WR�EULQJ�WKH�JDV�WR�PDUNHW�
YLD�DQRWKHU�FKDQQHO�ZHUH�>)(5&@�WR GHQ\�D�FHUWLILFDWH�IRU�WKH�SURMHFW�´ ��� 7KH�FRXUW�WKXV�KHOG�
WKDW�SHWLWLRQHUV�KDG�QRW�SUHVHQWHG�HQRXJK�HYLGHQFH�WR�UHEXW�)(5&¶V�SUHVXPSWLRQ WKDW�WKH�SURMHFW�
ZRXOG�QRW�LQGXFH�QDWXUDO�JDV�SURGXFWLRQ�

7KH�FRXUW�WKXV�VHW�DQ�H[WUDRUGLQDULO\�KLJK�EDU�IRU�SHWLWLRQHUV�VHHNLQJ�WR�FRPSHO�GLVFORVXUH�RI�
XSVWUHDP�HPLVVLRQV��ZLWKRXW�DFWXDOO\�GHFLGLQJ�ZKHWKHU�GRZQVWUHDP�HPLVVLRQV�TXDOLILHG�DV�
LQGLUHFW�HIIHFWV�RI�WKH�SURMHFW��7KH�FRXUW¶V�GLIIHUHQWLDO�WUHDWPHQW�RI�XSVWUHDP�HPLVVLRQV�DV�
FRPSDUHG�ZLWK�GRZQVWUHDP�HPLVVLRQV�LV�EDIIOLQJ��$V�QRWHG�DERYH��LI�D�WUDQVSRUWDWLRQ�SURMHFW�
FDXVHV�DQ�LQFUHDVH�LQ�QDWXUDO�JDV�FRQVXPSWLRQ�WKHQ�LW�DOVR�FDXVHV�DQ�LQFUHDVH�LQ�QDWXUDO�JDV�
SURGXFWLRQ�± WKHVH�DUH�WZR�VLGHV�RI�WKH�VDPH�FRLQ ± WKH�DGGLWLRQDO�JDV�FDQQRW�EH�FRQVXPHG�LI�LW�LV�
QRW�SURGXFHG��$QG XSVWUHDP�HPLVVLRQV�FDQ�EH�HVWLPDWHG�LQ�WKH�VDPH�IDVKLRQ�DV�GRZQVWUHDP�
HPLVVLRQV��E\�PXOWLSO\LQJ�WKH�WUDQVSRUWHG�QDWXUDO�JDV�E\�DQ�HPLVVLRQV�IDFWRU����� 7KHUH�DUH�DOVR�
PRUH�VRSKLVWLFDWHG�HQHUJ\�PDUNHW�PRGHOOLQJ�WHFKQLTXHV�ZKLFK�)(5&�FRXOG�XVH�WR�HVWLPDWH�WKH�
QHW�LQFUHDVH�LQ�XSVWUHDP�SURGXFWLRQ�DQG�HPLVVLRQV��ZH�UHWXUQ�WR�WKHVH�LQ�3DUW�,9�����

��� %LUFNKHDG�DW���
��� %LUFNKHDG�DW���
��� %LUFNKHDG�DW����7KH�FRXUW�QRWHG�WKDW�LW�ZDV�³GXELRXV�RI�>)(5&¶V@�DVVHUWLRQ�WKDW�DVNLQJ�>WKH�QDWXUDO�JDV�SURGXFHU�
DQG�VKLSSHU@�DERXW�WKH�RULJLQ�RI�WKH�JDV�ZRXOG�EH�IXWLOH´�EXW�WKDW�WKLV�ZDV�QRW�GLVSRVLWLYH�LQ�LWV�UXOLQJ�EHFDXVH�
SHWLWLRQHUV�KDG�QRW�FODLPHG�WKDW�)(5&¶V�IDLOXUH�WR�VHHN�RXW�DGGLWLRQDO�LQIRUPDWLRQ�YLRODWHG�1(3$
��� %LUFNKHDG�DW ��
��� 6HH��H�J���KWWSV���ZZZ�RXUHQHUJ\SROLF\�RUJ�ZS�FRQWHQW�XSORDGV���������*+*�(PLVVLRQV�$VVRFLDWHG�ZLWK�
3URSRVHG�1DWXUDO�*DV�7UDQVPLVVLRQ�/LQHV�LQ�9LUJLQLDB)LQDO�HGLW����SGI�
��� ,Q�D�ODZ�UHYLHZ�DUWLFOH��&RPPLVVLRQHU�*OLFN�DUJXHG�WKDW�)(5&�³PXVW�DOVR�FRQVLGHU�WKH�VHFRQGDU\�HIIHFWV�>RI�
SLSHOLQHV@��)RU�H[DPSOH��DQ�LQFUHDVH�LQ�LQWHUVWDWH SLSHOLQH�FDSDFLW\�PD\�DOVR��E\�GHFUHDVLQJ�WKH�SULFH�RI�GHOLYHUHG�
JDV��LQFUHDVH�WKH�GHPDQG�IRU�WKDW�JDV�DQG��LQ�WXUQ�LQFUHDVH�LWV�SURGXFWLRQ² ZKLFK�FDQ�OHDG�WR�D�VLJQLILFDQW�LQFUHDVH�
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,Q�RXU�YLHZ��WKH�'�&��&LUFXLW�KDV�IDLOHG�WR�MXVWLI\�LWV�GLIIHUHQWLDO�WUHDWPHQW�RI�XSVWUHDP�DQG�
GRZQVWUHDP�HPLVVLRQV��DQG�DOVR�HUUHG�LQ�FRQFOXGLQJ�WKDW�D�ELQGLQJ�SUHFHGHQW�DJUHHPHQW�IRU�
�����RI�WUDQVSRUWDWLRQ�FDSDFLW\�LV�LQVXIILFLHQW�WR�HVWDEOLVK�D�FDXVDO�OLQN�EHWZHHQ�WKH�SURMHFW�DQG�
QDWXUDO�JDV�SURGXFWLRQ��1(3$�UHTXLUHV�³UHDVRQDEOH�IRUHFDVWLQJ´�RI�SUREDEOH�LPSDFWV��DQG�LW�LV�
KLJKO\�SUREDEOH�WKDW�D�IXOO\�VXEVFULEHG�WUDQVSRUWDWLRQ�SURMHFW�ZLOO�HQDEOH�DGGLWLRQDO�QDWXUDO�JDV�
SURGXFWLRQ� ,Q�VXP��WKHUH�DUH�D�QXPEHU�RI�FDVHV ZKLFK�VXSSRUW�WKH�LGHD WKDW�XSVWUHDP�DQG�
GRZQVWUHDP�HPLVVLRQV�IDOO�ZLWKLQ�WKH�VFRSH�RI�LQGLUHFW�LPSDFWV�IURP�IRVVLO�IXHO�WUDQVSRUWDWLRQ�
LQIUDVWUXFWXUH��+RZHYHU��WKHUH�DUH�VRPH�MXGLFLDO�LQWHUSUHWDWLRQV�ZKLFK�PD\�SRVH�FKDOOHQJHV�IRU�
SODLQWLIIV�VHHNLQJ�WR�HQIRUFH�WKLV�UHTXLUHPHQW� HVSHFLDOO\�DV�LW�DSSOLHV�WR�XSVWUHDP�HPLVVLRQV� ,Q�
SDUWLFXODU��WKH�'�&��&LUFXLW¶V�LQWHUSUHWDWLRQ�RI�)(5&�REOLJDWLRQV�LQ�%LUFNKHDG�Y��)(5& SODFHV�D�
VLJQLILFDQW�EXUGHQ�RQ�SRWHQWLDO�SODLQWLIIV�WR�UHEXW�)(5&�DVVXPSWLRQV�WKDW�WUDQVSRUWDWLRQ�SURMHFWV�
GR�QRW�FDXVH�DQ�LQFUHDVH�LQ�XSVWUHDP�SURGXFWLRQ��DQG�DOVR�UDLVHV�TXHVWLRQV�DERXW�KRZ�SODLQWLIIV�
FDQ�DGHTXDWHO\�IUDPH�DUJXPHQWV�DERXW�WKH�UHTXLUHPHQW�WR�GLVFORVH�GRZQVWUHDP�HPLVVLRQV�

�� 8SVWUHDP�DQG�'RZQVWUHDP (PLVVLRQV DV�(IIHFWV�RI &RQQHFWHG $FWLRQV

8SVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�PD\�DOVR�EH�FRQFHSWXDOL]HG�DV�WKH�HIIHFWV�RI�³FRQQHFWHG�
DFWLRQV´�ZKHQ�VXFK�HPLVVLRQV�RFFXU�DV�D�UHVXOW�RI�RWKHU�IHGHUDO�DSSURYDOV�LQ�WKH�IRVVLO�IXHO�VXSSO\�
FKDLQ�WKDW�PXVW�DOVR�XQGHUJR�1(3$�UHYLHZ��$V�GLVFXVVHG�LQ�3DUW�,,��IHGHUDO�DFWLRQV DUH�
³FRQQHFWHG´�LI�WKH\��³�L��DXWRPDWLFDOO\�WULJJHU�RWKHU�DFWLRQV�ZKLFK�PD\�UHTXLUH�(,6V���LL��FDQQRW�
RU�ZLOO�QRW�SURFHHG�XQOHVV�RWKHU�DFWLRQV�DUH�WDNHQ�SUHYLRXVO\�RU�VLPXOWDQHRXVO\��RU��LLL��DUH�
LQGHSHQGHQW�SDUWV�RI�D�ODUJHU�DFWLRQ�DQG�GHSHQG�RQ�WKH�ODUJHU�DFWLRQ�IRU�WKHLU�MXVWLILFDWLRQ�´��� 7KH�
UHTXLUHPHQW�WR�HYDOXDWH�FRQQHFWHG DFWLRQV�LQ�D�VLQJOH�1(3$�UHYLHZ�LV�RIWHQ�UHIHUUHG�WR�DV�D�UXOH�
SURKLELWLQJ�WKH�³VHJPHQWDWLRQ´�RI�DFWLRQV�DQG�WKHLU�HQYLURQPHQWDO�LPSDFWV��UHIOHFWLQJ�WKH�
ODQJXDJH�LQ�6HFWLRQ���������RI�WKH�&(4�UHJXODWLRQV��

7KH '�&��&LUFXLW�&RXUW�RI�$SSHDOV KDV�QRWHG�WKDW ³>W@KH�MXVWLILFDWLRQ�IRU�WKH�UXOH�DJDLQVW�
VHJPHQWDWLRQ�LV�REYLRXV��LW�SUHYHQW>V@�DJHQFLHV�IURP�GLYLGLQJ�RQH�SURMHFW�LQWR�PXOWLSOH�LQGLYLGXDO�
DFWLRQV�HDFK�RI�ZKLFK�LQGLYLGXDOO\�KDV�DQ�LQVLJQLILFDQW�HQYLURQPHQWDO�LPSDFW��EXW�ZKLFK�
FROOHFWLYHO\�KDYH�D�VXEVWDQWLDO�LPSDFW�´��� 6LPLODUO\��WKH�1LQWK�&LUFXLW�KDV�VWDWHG WKDW�WKH�SXUSRVH�
RI�1(3$�³FDQQRW�EH�IXOO\�VHUYHG�LI�FRQVLGHUDWLRQ�RI�WKH�FXPXODWLYH�HIIHFWV�RI�VXFFHVVLYH��
LQWHUGHSHQGHQW�VWHSV�LV�GHOD\HG�XQWLO�WKH�ILUVW�VWHS�KDV�DOUHDG\�EHHQ�WDNHQ�´��� $SSO\LQJ�WKH�
UHJXODWRU\�VWDQGDUGV��FRXUWV�KDYH�KHOG�WKDW�DJHQFLHV�KDYH�D�PDQGDWRU\�REOLJDWLRQ�WR�FRQGXFW�D�
MRLQW�UHYLHZ�RI�DFWLRQV�WKDW�HLWKHU�KDYH�QR�LQGHSHQGHQW�SXUSRVH�RU�XWLOLW\���� RU�³WKH�GHSHQGHQF\�

LQ�XSVWUHDP�HPLVVLRQV��WKURXJK�IODULQJ�RI�QDWXUDO�JDV��IXJLWLYH�PHWKDQH�HPLVVLRQV��HWF�´�
KWWSV���ZZZ�HHQHZV�QHW�DVVHWV������������GRFXPHQWBJZB���SGI DW����
��� ��������D�����
��� 'HO��5LYHUNHHSHU�1HWZRUN�Y��)HG��(QHUJ\�5HJXODWRU\�&RPP¶Q������)��G����������� �'�&��&LU���������FLWLQJ�
1DW��5HV��'HI��&RXQFLO�Y��+RGHO������)��G�����������'�&��&LU���������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���
��� 7KRPDV�Y��3HWHUVRQ������)��G������������WK�&LU��������
��� &XVWHU�&W\��$FWLRQ�$VV¶Q�Y��*DUYH\������)��G���������������WK�&LU� ������
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LV�VXFK�WKDW�LW�ZRXOG�EH�LUUDWLRQDO��RU�DW�OHDVW�XQZLVH´�WR�XQGHUWDNH�RQH�DFWLRQ�LI�WKH�RWKHU�V��ZHUH�
QRW�DOVR�XQGHUWDNHQ����

0RVW�RI�WKH�FDVHV�LQYROYLQJ�FODLPV�WKDW�DQ�DJHQF\�IDLOHG�WR�UHYLHZ�FRQQHFWHG�DFWLRQV�SHUWDLQLQJ�
WR�IRVVLO�IXHOV�LQYROYH�FODLPV�WKDW�DQ�DJHQF\�KDV�LPSURSHUO\�VHJPHQWHG�LWV�UHYLHZ�RI�D�SLSHOLQH�
�DQG�GLIIHUHQW�SLHFHV�RI�WKH�SLSHOLQH���WKXV�IDLOLQJ�WR�HYDOXDWH�DOO�HPLVVLRQV��DQG�RWKHU�LPSDFWV��
IURP�WKH�SLSHOLQH LQ�D�VLQJOH��FRPSUHKHQVLYH�UHYLHZ���� ,Q�RQH�QRWHZRUWK\�FDVH��'HODZDUH�
5LYHUNHHSHU�1HWZRUN�Y��)(5&��WKH�'�&��&LUFXLW�KHOG�WKDW�IRXU�VHJPHQWV�RI�D�SLSHOLQH�SURMHFW�
ZHUH�FRQQHFWHG�DFWLRQV�EHFDXVH�WKH\�ZHUH�SK\VLFDOO\�FRQQHFWHG��WKH\�ZHUH�EHLQJ�FRQVWUXFWHG�LQ�
UHODWLYHO\�WKH�VDPH�WLPH�SHULRG��DQG�WKH\�ODFNHG�LQGHSHQGHQW�XWLOLW\���� 7KH�SLSHOLQH�FDVHV�
SLSHOLQH�KHOS�WR FODULI\�VRPH�RI�WKH VSHFLILF�IDFWRUV�WKDW�DUH�UHOHYDQW�WR�WKH�VHJPHQWDWLRQ�DQDO\VLV��
VXFK�DV�ZKHWKHU�WKH�DOOHJHGO\�FRQQHFWHG�DFWLRQV�DUH�VXEMHFW�WR�IHGHUDO�DSSURYDO��ZKHWKHU�WKH\�DUH�
RFFXUULQJ�DW�URXJKO\�WKH�VDPH�WLPH��DQG�ZKHWKHU�WKH\�DUH�SK\VLFDOO\�FRQQHFWHG��WKLV�ODVW�IDFWRU�
EHLQJ�LQIRUPDWLYH�EXW�QRW�GLVSRVLWLYH�LQ�WKH�DQDO\VLV����

7KH�VDPH�IDFWRUV�DUH�UHOHYDQW�ZKHQ�GHWHUPLQLQJ ZKHWKHU�GLIIHUHQW�W\SHV�RI�LQIUDVWUXFWXUH�RU�
DFWLYLWLHV ZLWKLQ�WKH�IRVVLO�IXHO�VXSSO\�FKDLQ��H�J���SURGXFWLRQ�DQG�WUDQVSRUW��DUH�FRQQHFWHG�DFWLRQV�
WKDW�PXVW�EH�UHYLHZHG�LQ�WKH�VDPH�(,6� %XW�WKH�DQDO\VLV�RI�ZKHWKHU�WKH�VXSSO\�FKDLQ�FRPSRQHQWV�
ODFN�³LQGHSHQGHQW�XWLOLW\´�LV�WULFNLHU�EHFDXVH�WKHVH�FRPSRQHQWV�DUH��LQ�PDQ\�FDVHV��PRUH�
LQWHUFKDQJHDEOH�WKDQ�SLSHOLQH�VHJPHQWV��&RQVLGHU��IRU�H[DPSOH��D�VLWXDWLRQ�LQ�ZKLFK�WKH�IHGHUDO�
JRYHUQPHQW�LV�VLPXOWDQHRXVO\�UHYLHZLQJ�DQG�LVVXLQJ�DSSURYDOV�IRU�D�FRDO�PLQLQJ�OHDVH�DQG�D�UDLO�
SURMHFW�WKDW�ZRXOG�WUDQVSRUW�FRDO�IURP�WKH�PLQH�WR�HQG�XVHUV��:KHWKHU�WKHVH�TXDOLI\�DV�FRQQHFWHG�
DFWLRQV�ZRXOG�GHSHQG�RQ�IDFWRUV�VXFK�DV�ZKHWKHU�WKH�FRDO�PLQLQJ�³FDQQRW�RU�ZLOO�QRW�SURFHHG´�
ZLWKRXW�WKH�FRDO�UDLO�SURMHFW��DQG�ZKHWKHU�WKH�FRDO�UDLO�SURMHFW�ZLOO�VHUYLFH�RWKHU�PLQHV��RU�
WUDQVSRUW�RWKHU�JRRGV�� 7KHUH�DUH�RQO\�D�KDQGIXO�RI�GHFLVLRQV�WKDW�GLUHFWO\�DGGUHVV�WKH�FRQQHFWHG�

��� 7URXW�8QOLPLWHG�Y��0RUWRQ������)��G��������������WK�&LU��������
��� 6HH��H�J�� +DPPRQG Y� 1RUWRQ������)��6XSS���G�����������'�'�&���������%/0�PXVW�HLWKHU�UHYLHZ�WZR�SLSH�
VHJPHQWV�DV�FRQQHFWHG�DFWLRQV�RU�PDNH�D�PRUH�WKRURXJK�DQG�IDFWXDOO\�VXSSRUWDEOH�ILQGLQJ�RI�LQGHSHQGHQW�XWLOLW\����
6LHUUD�&OXE�Y��8�6��$UP\�&RUSV�RI�(QJLQHHUV������)��G���������'�&��&LU���������86$&(�QRW�UHTXLUHG�WR�UHYLHZ�
PXOWLSOH�SLSHOLQH�VHJPHQWV�DV�FRQQHFWHG�DFWLRQV�EHFDXVH�WKH�RWKHU�VHJPHQWV�GLG�QRW�UHTXLUH�IHGHUDO�DSSURYDOV���7ZS��
RI�%RUGHQWRZQ��1HZ�-HUVH\�Y��)HG��(QHUJ\�5HJXODWRU\�&RPP
Q������)��G������������G�&LU���������WZR�SLSHOLQHV�
ZHUH�QRW�FRQQHFWHG�DFWLRQV�EHFDXVH�WKH\�KDG�LQGHSHQGHQW�XWLOLW\���6LHUUD�&OXE�Y��&OLQWRQ������)��6XSS���G�������
������'��0LQQ���������WKUHH�SLSHOLQHV�ZHUH�QRW�FRQQHFWHG�DFWLRQV�EHFDXVH�WKH\�KDG�LQGHSHQGHQW�XWLOLW\�DQG�GLIIHUHQW�
DSSURYDO�WLPHOLQHV��
��� 'HO��5LYHUNHHSHU�1HWZRUN�Y��)HG��(QHUJ\�5HJXODWRU\�&RPP¶Q������)��G�����������±����'�&��&LU���������7KDW�
GHFLVLRQ FDQ�EH�FRQWUDVWHG�WR�6WDQGLQJ�5RFN�6LRX[�7ULEH�Y��8�6��$UP\�&RUSV�RI�(QJLQHHUV��ZKHUH�WKH�'�&��&LUFXLW�
'LVWULFW�&RXUW�KHOG�WKDW�GLIIHUHQW�IHGHUDO�DSSURYDOV�WKDW�ZHUH�SHQGLQJ�IRU�WKH�'DNRWD�$FFHVV�3LSHOLQH�KDG�
³VXEVWDQWLDO�LQGHSHQGHQW�XWLOLW\´�DV�³HDFK�ZRXOG�DOORZ�D�SRUWLRQ�RI�SLSHOLQH�WR�SURFHHG�DV�SODQQHG��ZKLOH�DQ\�GHQLDO�
ZRXOG�UHVXOW�LQ�UH�URXWLQJ²ZLWK�QR�DSSDUHQW�LPSDFW�RQ�WKH�RWKHU�IHGHUDOO\�UHJXODWHG�FRPSRQHQWV�RI�WKH�SURMHFW´�DQG�
WKXV�WKH\�GLG�QRW�FRQVWLWXWH�FRQQHFWHG�DFWLRQV�ZKLFK�PXVW�EH�UHYLHZHG�LQ�WKH�VDPH�(,6��7KH�FRXUW�DVVHUWHG�WKDW�WKH�
³OLPLWHG�IHGHUDO�LQYROYHPHQW�ZLWK�>WKH�'DNRWD�$FFHVV�3LSHOLQH@�DQG�WKH�SRWHQWLDO�IRU�UH�URXWLQJ´�GLVWLQJXLVKHG�WKH�
FDVH�IURP�WKH�IDFWV�RI�'HODZDUH�5LYHUNHHSHU�± DQG�LQ�SDUWLFXODU��EHFDXVH�WKLV�ZDV�DQ�RLO�SLSHOLQH�DQG�QRW�D�QDWXUDO�
JDV�SLSHOLQH��LW�ZDV�³QRW�VR�EHKROGHQ�WR�RYHUDOO�IHGHUDO�DSSURYDO�´�6WDQGLQJ�5RFN�6LRX[�7ULEH�Y��8�6��$UP\�&RUSV�RI�
(QJLQHHUV������)��6XSS���G���������� �'�'�&���������%XW�WKH�FRXUW¶V�GHFLVLRQ�LQ�6WDQGLQJ�5RFN ZDV�FOHDUO\�ZURQJ��
DV�LW�IDLOHG�WR�VXEVWDQWLDWH�LWV�DVVXPSWLRQ�WKDW�WKH�SLSHOLQH�ZRXOG�EH�UH�URXWHG�LQ�WKH�DEVHQFH�RI�IHGHUDO�DSSURYDOV�±
DQ�DVVXPSWLRQ�ZKLFK��LI�DSSOLHG�WR�RWKHU�RLO�SLSHOLQHV��ZRXOG�UHQGHU�WKH�SURKLELWLRQ�DJDLQVW�VHJPHQWDWLRQ�
PHDQLQJOHVV��

(OHFWURQLF FRS\ DYDLODEOH DW� KWWSV���VVUQ�FRP�DEVWUDFW �������



)RUWKFRPLQJ�LQ�
:LOOLDP�	 0DU\�(QYLURQPHQWDO�/DZ�DQG�3ROLF\�5HYLHZ�

9RO����

�� '5$)7�± 127�)25�&,7$7,21�:,7+287�3(50,66,21

DFWLRQV�UHTXLUHPHQW�LQ�WKLV�FRQWH[W���� DQG�WZR�RI�WKHP�ZHUH�GLVPLVVHG�EHFDXVH�WKH�DOOHJHGO\�
FRQQHFWHG�DFWLRQ�ZDV�QRW�D�³IHGHUDO�DFWLRQ´�XQGHU�1(3$� ��� 7KH�RQH�FDVH�WKDW�GHDOW�ZLWK�WZR�
IHGHUDO�DSSURYDOV� 0\HUVYLOOH�&LWL]HQV�IRU�D�5XUDO�&RPPXQLW\�Y��)(5&��LQYROYHG�)(5&¶V�UHYLHZ�
RI�DQ�/1*�H[SRUW�WHUPLQDO�DQG�D�QDWXUDO�JDV�VWRUDJH�SURMHFW�ZKLFK�ZHUH�SK\VLFDOO\�FRQQHFWHG�
DQG�XQGHU�UHYLHZ�E\�)(5&�DW�WKH�URXJKO\�VDPH�WLPH���� )(5&�DVVHUWHG�WKDW�WKH�SURMHFWV�ZHUH�QRW�
FRQQHFWHG�EHFDXVH�WKH�DGGLWLRQDO�QDWXUDO�JDV�VWRUDJH�DQG�WUDQVSRUWDWLRQ�FDSDFLW\�DVVRFLDWHG�ZLWK�
WKH�VWRUDJH�SURMHFW�KDG�EHHQ�IXOO\�VXEVFULEHG´��WR�RWKHU��GRPHVWLF��XVHV���� 3HWLWLRQHUV�FRXQWHUHG�
WKDW�WKH�SURMHFWV�ZHUH�FRQQHFWHG�EHFDXVH�WKH�VWRUDJH�IDFLOLW\�ZRXOG�SURGXFH�³H[FHVV�QDWXUDO�JDV�
FDSDFLW\´�WKDW ZDV�GHVWLQHG�IRU�H[SRUW�WKURXJK�WKH�/1*�WHUPLQDO���� 5HO\LQJ�KHDYLO\�RQ�)(5&¶V�
DVVHUWLRQV��WKH�'�&��&LUFXLW�&RXUW�RI�$SSHDOV�KHOG�WKDW�WKH�SURMHFWV�ZHUH�QRW�FRQQHFWHG�DFWLRQV�
EHFDXVH�³QHLWKHU�GHSHQGV�RQ�WKH�RWKHU�IRU�LWV�MXVWLILFDWLRQ´ DQG�WKH�WZR�SURMHFWV�ZHUH�QRW�
³ILQDQFLDOO\�DQG�IXQFWLRQDOO\�LQWHUGHSHQGHQW�´��� 7KLV�GHFLVLRQ�LOOXVWUDWHV�WKH�FKDOOHQJH�RI�
HVWDEOLVKLQJ�³LQGHSHQGHQW�XWLOLW\´�IRU�LQWHUFRQQHFWHG�IRVVLO�IXHO�VXSSO\�LQIUDVWUXFWXUH�DV�ZHOO�DV�
WKH�GHIHUHQFH�JUDQWHG�WR�DJHQF\�FRQFOXVLRQV�RQ�WKLV�LVVXH��,W�GRHV�QRW�HQWLUHO\�IRUHFORVH�RQ�WKH�
DSSOLFDWLRQ�RI�WKH�UXOH�SURKLELWLQJ�VHJPHQWDWLRQ�WR�RWKHU�IHGHUDO�DSSURYDOV��EXW�PDNHV�FOHDU�WKDW�
WKH�FLUFXPVWDQFHV�LQ�ZKLFK�FRXUWV�ZLOO�LQWHUYHQH�WR�HQIRUFH�WKLV�UXOH�DUH�UHODWLYHO\�QDUURZ��

%� &XPXODWLYH�(PLVVLRQV�IURP )RVVLO�)XHO�/HDVLQJ�DQG�7UDQVSRUW�$SSURYDOV

$QRWKHU�NH\�VFRSLQJ�TXHVWLRQ�FRQIURQWLQJ IHGHUDO�1(3$�UHYLHZV RI�IRVVLO�IXHO�SURMHFWV�LV�
ZKHWKHU DJHQFLHV�PXVW DQDO\]H WKH�FXPXODWLYH�HIIHFWV�RI�GHFLVLRQV�LQYROYLQJ�IRVVLO�IXHO�
H[WUDFWLRQ�RU�WUDQVSRUWDWLRQ� :KHUHDV�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�DQDO\VHV�ORRN�
³YHUWLFDOO\´�DW�WKH�IRVVLO�IXHO�VXSSO\��IRFXVLQJ�RQ�HPLVVLRQV�DVVRFLDWHG�ZLWK�WKH�VDPH�IXHO�DV�LW�
PRYHV�IURP�SURGXFWLRQ�WR�WUDQVSRUW��SURFHVVLQJ��DQG�FRPEXVWLRQ���FXPXODWLYH�HPLVVLRQV DQDO\VHV�
ORRN�KRUL]RQWDOO\�DW�WKH�DJJUHJDWH�HIIHFW�RI�PXOWLSOH�OHDVLQJ�DQG�WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH�
DSSURYDOV��2QH�NH\�GLIIHUHQFH�EHWZHHQ�WKHVH�WZR�D[HV�LV�WKDW�WKHUH�LV�D�FDXVDO�UHODWLRQVKLS�

��� 7KH�FRPSODLQW�LQ�'LQH�&LWL]HQV�DOVR�DOOHJHG�WKDW�260�KDG�YLRODWHG�WKH�UHTXLUHPHQW�WR�UHYLHZ�FRQQHFWHG�DFWLRQV�
LQ�LWV�UHYLHZ�RI�D�FRDO�PLQLQJ�SURSRVDO�ZKHQ�LW�IDLOHG�WR�FRQVLGHU�HPLVVLRQV�IURP�D�FRQQHFWHG�SRZHU�SODQW�WKDW�ZRXOG�
FRPEXVW�WKH�FRDO� EXW�WKH�UHYLHZLQJ�FRXUW�KHOG�WKDW�LW�ZDV XQQHFHVVDU\�WR�UHDFK�WKDW�DUJXPHQW�EHFDXVH�LW�FRQFOXGHG�
WKDW�WKH�FRPEXVWLRQ�UHODWHG�LPSDFWV�ZHUH�LQGLUHFW�HIIHFWV�RI�WKH�SURSRVDO��'LQH�&LWL]HQV�$JDLQVW�5XLQLQJ�2XU�(QY¶W�
Y��2IILFH�RI�6XUIDFH�0LQLQJ��5HFODPDWLRQ�	�(QI¶W�����)��6XSS���G�������������'��&ROR���������DSSHDO�GLVPLVVHG�
�0DU�����������
��� :LOGHUQHVV�:RUNVKRS�Y��8�6��%XUHDX�RI�/DQG�0JPW�������)��G���������������WK�&LU������� �KROGLQJ WKDW�WKH�
DXWKRUL]DWLRQ�RI�D�QDWXUDO�JDV�SLSHOLQH�DQG�³IXWXUH�QDWXUDO�JDV�GHYHORSPHQW´�ZHUH�QRW�FRQQHFWHG�DFWLRQV�ZLWKLQ�WKH�
PHDQLQJ�RI�1(3$��EHFDXVH�WKHUH�ZDV�QR�LPPLQHQW�JRYHUQPHQW�DFWLRQ�WR�GHYHORS�QDWXUDO�JDV�UHVRXUFHV�WKDW�ZRXOG�
DOVR�UHTXLUH�DQ�(,6���%LJ�%HQG�&RQVHUYDWLRQ�$OO��Y��)HG��(QHUJ\�5HJXODWRU\�&RPP
Q������)��G�����������'�&��&LU��
����� �KROGLQJ�WKDW�WKDW�D�QDWXUDO�JDV�SLSHOLQH�ZKLFK�VHUYLFHG�DQ�/1*�WHUPLQDO�ZDV�QRW�D�FRQQHFWHG�DFWLRQ�EHFDXVH�
LW�ZDV�QRW�DQ�LQWHUVWDWH�SLSHOLQH�VXEMHFW�WR�IHGHUDO�MXULVGLFWLRQ��
��� 0\HUVYLOOH�&LWL]HQV�IRU�D�5XUDO�&PW\���,QF��Y��)�(�5�&�������)��G����� �'�&��&LU�������
��� KWWS���ZZZ�FSPY�RUJ�GRFV�)(5&B0\HUVYLOOHB(QYLURQPHQWDOB$VVHVVPHQW�SGI DW����6HH�DOVR�)(5&�2UGHU�
$SSURYLQJ�/1*�([SRUW�7HUPLQDO��KWWSV���ZZZ�IHUF�JRY�&DOHQGDU)LOHV����������������&3�����������SGI
�DVVHUWLQJ�WKDW�WKH�SURMHFWV�ZHUH�³QRW�LQ�DQ\�ZD\�FRQQHFWHG´���
��� 0\HUVYLOOH�&LWL]HQV�DW������
��� 0\HUVYLOOH�DW������
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EHWZHHQ�GLIIHUHQW�DFWLYLWLHV�RQ�WKH�YHUWLFDO�D[LV���� EXW�WKLV�LV�QRW QHFHVVDULO\ WKH�FDVH�IRU�
DFWLYLWLHV�RQ�WKH�KRUL]RQWDO�D[LV�

7KHUH�DUH�WZR�SURYLVLRQV�LQ�WKH�1(3$�UHJXODWLRQV�WKDW�ZRXOG�SRWHQWLDOO\�UHTXLUH�DQ�DQDO\VLV�RI�
FXPXODWLYH�HPLVVLRQV�LQ�WKLV�FRQWH[W� �L��WKH�UHTXLUHPHQW�WR�HYDOXDWH�FXPXODWLYH�HIIHFWV��DQG��LL��
WKH�UHTXLUHPHQW�WR�HYDOXDWH�³FXPXODWLYH�DFWLRQV´�DQG�³VLPLODU�DFWLRQV´�LQ�D�VLQJOH�UHYLHZ��7KH�
SUHFLVH�OHJDO REOLJDWLRQV�DUH�PXUN\�XQGHU�HLWKHU�IUDPHZRUN��DV�WKH�UHJXODWRU\�ODQJXDJH�LV�YHU\�
EURDG��WKH�FDVH�ODZ�XQGHU�ERWK�SURYLVLRQV�LV�VSDUVH��:H�GLVFXVV�ERWK�IUDPHZRUNV�EHORZ��

�� &XPXODWLYH�(PLVVLRQV DV�&XPXODWLYH�,PSDFWV

7KH�1(3$�UHJXODWLRQV�UHTXLUH�DJHQFLHV�WR�HYDOXDWH�FXPXODWLYH�HIIHFWV��ZKLFK�UHVXOW�IURP�³WKH�
LQFUHPHQWDO�LPSDFW�RI�WKH�DFWLRQ�ZKHQ�DGGHG�WR�RWKHU�SDVW��SUHVHQW��DQG�UHDVRQDEO\�IRUHVHHDEOH�
IXWXUH�DFWLRQV�UHJDUGOHVV�RI�ZKDW�DJHQF\��IHGHUDO�RU�QRQ�IHGHUDO��RU�SHUVRQ�XQGHUWDNHV�VXFK�RWKHU�
DFWLRQV�´��� &XPXODWLYH�HIIHFWV�³FDQ�UHVXOW�IURP�LQGLYLGXDOO\�PLQRU�EXW�FROOHFWLYHO\�VLJQLILFDQW�
DFWLRQV�WDNLQJ�SODFH�RYHU�D�SHULRG�RI�WLPH�´ ��� $V�ZLWK�RWKHU�HIIHFWV��DJHQFLHV PXVW�WDNH�D�³KDUG�
ORRN´�DW�FXPXODWLYH�LPSDFWV�DQG�WKH�DQDO\VLV�DQG�GDWD�SUHVHQWHG�VKRXOG�EH�³XVHIXO´�WR�GHFLVLRQ�
PDNHUV���� 6XFK�FXPXODWLYH�LPSDFWV�PXVW�EH�WDNHQ�LQWR�DFFRXQW�ZKHQ�DVVHVVLQJ�WKH�VLJQLILFDQFH�
RI�DQ�DFWLRQ¶V�HQYLURQPHQWDO�LPSDFWV� DQG�WKH�UHJXODWLRQV�VSHFLI\�WKDW�³VLJQLILFDQFH�H[LVWV�LI�LW�LV�
UHDVRQDEOH�WR�DQWLFLSDWH�D�FXPXODWLYHO\�VLJQLILFDQW�LPSDFW�RQ�WKH�HQYLURQPHQW�´���

7KH�FXPXODWLYH�HPLVVLRQV�IURP�PXOWLSOH�GHFLVLRQV�LQYROYLQJ�IRVVLO�IXHO�VXSSO\�SURMHFWV�DUH�
SUHFLVHO\�WKH�VRUW�RI�FXPXODWLYH�LPSDFW�WKDW�VKRXOG�EH�HYDOXDWHG�XQGHU�1(3$�WR�KHOS�VHUYH�WKH�
WZLQ�JRDOV�RI�LQIRUPHG�GHFLVLRQ�PDNLQJ�DQG�SXEOLF�GLVFORVXUH�� 7KHUH�KDYH�EHHQ�D�VHULHV RI�
GHFLVLRQV�LQYROYLQJ�WKH�IHGHUDO�JRYHUQPHQW¶V�UHVSRQVLELOLW\�WR�DFFRXQW IRU�WKH�FXPXODWLYH
HPLVVLRQV IURP�IRVVLO�IXHO�OHDVLQJ�DQG�WUDQVSRUW�DSSURYDOV��LQFOXGLQJ�DW�OHDVW�ILYH�FDVHV LQYROYLQJ�
SURGXFWLRQ��DQG RQH LQYROYLQJ�WUDQVSRUWDWLRQ �WKH�.H\VWRQH�;/�SLSHOLQH����� *HQHUDOO\�VSHDNLQJ��

��� :LWKRXW�HDFK�³OLQN´�LQ�WKH�IRVVLO�IXHO�VXSSO\�FKDLQ��WKH�IXHOV�ZRXOG�QHYHU�EH�SURGXFHG��WUDQVSRUWHG�WR�PDUNHWV��RU�
FRQVXPHG
��� ���&�)�5�����������
��� ���&�)�5�����������
��� 6HH�/HDJXH�RI�:LOGHUQHVV�'HIHQGHUV�%OXH�0RXQWDLQV�%LRGLYHUVLW\�3URMHFW�Y��$OOHQ������)��G��������������WK�
&LU��������.HUQ�Y��%XUHDX�RI�/DQG�0JPW�������)��G��������������WK�&LU��������
��� ���&)5���������E������)RU�PRUH�RQ�WKLV�SRLQW��VHH�6HFWLRQ�,9�%���LQIUD��
��� 7KHUH�DUH�DW�OHDVW�IRXU�SHQGLQJ�FDVHV�DOOHJLQJ�IDLOXUHV�WR�TXDQWLI\�FXPXODWLYH�HPLVVLRQV�LQ�WKH�FRQWH[W�RI�RLO�DQG�
JDV�OHDVLQJ�DQG�WKH�GHFLVLRQV�LQ�WKRVH�FDVHV�PD\�KHOS�IXUWKHU�VKDSH�DJHQF\�REOLJDWLRQV�LQ�WKLV�FRQWH[W��:LOG(DUWK�
*XDUGLDQV�Y��8�6��%XUHDX�RI�/DQG�0DQDJHPHQW��1R�������FY��������'��0RQW���������� �%/0�IDLOHG�WR�TXDQWLI\�
FXPXODWLYH�HPLVVLRQV�LQ�RLO�DQG�JDV�OHDVLQJ�($���5RFN\�0RXQWDLQ�:LOG�Y��=LQNH��1R�������FY��������'��&ROR��
�������� �%/0�IDLOHG�WR�WDNH�D�KDUG�ORRN�DW�FXPXODWLYH�FOLPDWH�LPSDFWV�³LQ�FRQMXQFWLRQ�ZLWK�RWKHU�SDVW��SUHVHQW��DQG�
IXWXUH�OHDVH�VDOHV�LQ�WKH�8LQWD�%DVLQ´���6RXWKHUQ�8WDK�:LOGHUQHVV�$OOLDQFH��
KWWSV���ZZZ�HHQHZV�QHW�DVVHWV������������GRFXPHQWBHZB���SGI �IDLOXUH�WR�FRQVLGHU�FXPXODWLYH�HIIHFWV�RI�PXOWLSOH�
RLO�DQG�JDV�OHDVHV���:LOGHUQHVV�:RUNVKRS�Y��8�6��%XUHDX�RI�/DQG�0DQDJHPHQW��1R�������FY��������'��&ROR��
���������IDLOXUH�WR�DFFRXQW�IRU�FXPXODWLYH�HIIHFWV�RI�PXOWLSOH�RLO�DQG�JDV�OHDVHV�� 7KHUH�DOVR�FDVHV�LQ�ZKLFK�
SHWLWLRQHUV�DUH�SULPDULO\�UHO\LQJ�RQ�WKH�³FXPXODWLYH�HIIHFWV´�IUDPHZRUN�WR�DUJXH�WKDW�DJHQFLHV�VKRXOG�WDNH�D�KDUGHU�
ORRN�DW�WKH�DFWXDO�LPSDFWV�RI�HPLVVLRQV�± WKDW��LV�WKH�LPSDFWV�RI�FOLPDWH�FKDQJH�RQ�KXPDQ�DQG�QDWXUDO�V\VWHPV��$V�
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FRXUWV�DUH�GHIHUHQWLDO�WR�DJHQF\�GHFLVLRQV�DERXW�WKH�SURSHU�VFRSH�RI�WKH�FXPXODWLYH�LPSDFWV�
DQDO\VLV�EHFDXVH�WKH�UHJXODWRU\�UHTXLUHPHQW�LV�VR�EURDGO\�ZRUGHG�DQG�DJHQFLHV�PXVW�WKHUHIRUH�
H[HUFLVH�GLVFUHWLRQ�LQ�GHFLGLQJ�ZKLFK�SDVW��SUHVHQW��DQG�UHDVRQDEO\�IRUHVHHDEOH�DFWLRQV�WR�IRFXV�
RQ��%XW�WKHUH�DUH�VRPH�H[DPSOHV�RI�MXGLFLDO�LQWHUYHQWLRQ�± VSHFLILFDOO\��ZKHUH�DQ�DJHQF\�KDV�
LJQRUHG�WKH�FXPXODWLYH�HPLVVLRQV�RI�PXOWLSOH�OHDVLQJ�GHFLVLRQV�WKDW�DUH�VLPXOWDQHRXVO\�SHQGLQJ�
EHIRUH�WKH�DJHQF\��7ZR�PRUH�VSHFLILF�WUHQGV�LQ�WKHVH�FDVHV�DUH� �L�� VRPH�FRXUWV�KDYH DGRSWHG�D
YHU\�QDUURZ�GHILQLWLRQ�RI ZKDW�FRQVWLWXWHV�D�³UHDVRQDEO\�IRUHVHHDEOH´�DFWLRQ��KROGLQJ�WKDW�
DJHQFLHV�DUH�QRW�UHTXLUHG�WR�FRQVLGHU�RWKHU�SHQGLQJ�DSSURYDOV�IRU�IRVVLO�IXHO�SURGXFWLRQ�XQWLO�D�
ILQDO�($�RU�(,6�KDV�EHHQ�LVVXHG�IRU�WKRVH�DSSURYDOV���LL��LQ�VHYHUDO LQVWDQFHV��FRXUWV�KDYH�
FRQIODWHG�SHWLWLRQHUV¶�DUJXPHQWV�WKDW�DJHQFLHV�VKRXOG�HYDOXDWH�FXPXODWLYH�HPLVVLRQV ZLWK�
DUJXPHQWV�DERXW�WKH�QHHG�WR�HYDOXDWH�WKH�DFWXDO�HIIHFWV�RI�FOLPDWH�FKDQJH�FDXVHG�E\�WKRVH�
HPLVVLRQV�LQ�WKH�FXPXODWLYH�LPSDFWV�DQDO\VLV��DQG�KDYH�KHOG�WKDW�TXDQWLILFDWLRQ�RI�WKH�FXPXODWLYH�
HPLVVLRQV�ZDV�QRW�UHTXLUHG�EHFDXVH�TXDQWLILFDWLRQ�RI�DFWXDO�FOLPDWH�LPSDFWV�ZDV�QRW�IHDVLEOH��)RU�
UHDVRQV�GLVFXVVHG�EHORZ��ZH�WKLQN�FRXUWV�KDYH�HUUHG�LQ�ERWK�UHVSHFWV�

7KH�'�&��&LUFXLW�&RXUW�RI�$SSHDOV�DGGUHVVHG�WKH�LVVXH�RI�IRUHVHHDELOLW\�LQ�:LOG(DUWK�*XDUGLDQV�
Y��-HZHOO��7KHUH��SODLQWLIIV�DUJXHG�WKDW�%/0¶V�DQDO\VLV�RI�*+*�HPLVVLRQV�IURP�D�FRDO�OHDVH�ZDV�
LQDGHTXDWH�EHFDXVH�%/0�IDLOHG�WR�FRQVLGHU�LWV�FXPXODWLYH�LPSDFW�DORQJ�ZLWK�HPLVVLRQV�IURP�
HOHYHQ�RWKHU�SHQGLQJ�OHDVH�DSSOLFDWLRQV�LQ�WKH�3RZGHU�5LYHU�%DVLQ���� $W�WKH�WLPH�WKH�(,6�ZDV�
SUHSDUHG��%/0�KDG�LVVXHG�GUDIW�(,6V�IRU�IRXU�RI�WKH�HOHYHQ�OHDVHV��WKH�RWKHU�VHYHQ�OHDVHV�ZHUH�
VWLOO�LQ�WKH�VFRSLQJ�VWDJH��7KH�'�&��&LUFXLW�KHOG�WKDW�WKH�DSSURYDO�RI�WKH�HOHYHQ�RWKHU OHDVHV�ZHUH�
QRW�UHDVRQDEO\�IRUHVHHDEOH�DW�WKLV�VWDJH�DQG�WKXV�%/0�ZDV�QRW�UHTXLUHG�WR�HYDOXDWH�LW�LQ�LWV�
FXPXODWLYH�HIIHFWV�DQDO\VLV��7KLV�GHFLVLRQ�WKXV�VHW�D�YHU\�KLJK�EDU�IRU�ZKDW�FRQVWLWXWHV�D�
³IRUHVHHDEOH´�IXWXUH�DFWLRQ��

7KLV�UDWLRQDOH�IRU�WKLV�VWDQGDUG�LV�TXHVWLRQDEOH� HVSHFLDOO\�DV�DSSOLHG�WR�SHQGLQJ�DFWLRQV�IRU�ZKLFK�
D�GUDIW�(,6�RU�($�KDV�EHHQ�SUHSDUHG��7KH�GUDIW�GRFXPHQW LV�WKH�ILQDO�VWHS�LQ�WKH�DJHQF\�UHYLHZ�
SURFHVV�EHIRUH�WKH�DJHQF\�FRPPLWV�WR�D�ILQDO�DFWLRQ��DQG�SUHSDULQJ�WKLV�GRFXPHQW UHTXLUHV D�
FRQVLGHUDEOH�FRPPLWPHQW�RI�WLPH�DQG�UHVRXUFHV�± DQG�VXFK��LW�LV�D�VWURQJ�LQGLFDWRU�WKDW�DQ�DJHQF\�
LQWHQGV�WR�SURFHHG�ZLWK�WKH�DFWLRQ��7R�LOOXVWUDWH�WKLV�SRLQW� ZKHQ :LOG(DUWK�*XDUGLDQV�Y��-HZHOO
ZDV�EHLQJ�WULHG��%/0�KDG�DOUHDG\�SXEOLVKHG (,6V�IRU�DOO�RI�WKH�OHDVHV��LVVXHG�52'V�IRU�WKUHH�
OHDVHV��KDG�52'V�SHQGLQJ�IRU�IRXU�OHDVHV��DQG�KHOG�D�VDOH�IRU�RQH�OHDVH� 7KLV�LV�VXFK�D�QDUURZ�
LQWHUSUHWDWLRQ�RI�³UHDVRQDEO\�IRUHVHHDEOH�IXWXUH�DFWLRQV´�WKDW�LV�DOPRVW�HOLPLQDWHV�WKH�UHTXLUHPHQW�
WR�ORRN�DW IXWXUH�IHGHUDO�DFWLRQV�DOWRJHWKHU� ,I�D�SURSRVDO�IRU�ZKLFK�D�GUDIW�(,6�RU�($ KDV�EHHQ�
SUHSDUHG�GRHV�QRW�TXDOLI\�DV�D�³IRUHVHHDEOH�IXWXUH�DFWLRQ´��WKHQ�ZKDW�GRHV"��2QO\�DFWLRQV�WKDW�
KDYH�EHHQ�DSSURYHG�EXW�QRW�\HW�LPSOHPHQWHG" 7KLV LV�WRR�OHQLHQW�DQ�LQWHUSUHWDWLRQ�WR�VXSSRUW�
1(3$¶V�JRDOV�RI�LQIRUPHG�GHFLVLRQ�PDNLQJ�DQG�SXEOLF�GLVFORVXUH�

7KDW�EHLQJ�VDLG��HYHQ�XQGHU�WKLV�YHU\�QDUURZ�LQWHUSUHWDWLRQ��WKHUH�LV�DPSOH�URRP�IRU�JUHDWHU�
GLVFORVXUH�RI�FXPXODWLYH�HPLVVLRQV�IURP�IRVVLO�IXHO�VXSSO\�SURMHFWV��7KLV�LV�LOOXVWUDWHG�E\�D�

VXFK�FODLPV�GR�QRW�LPSOLFDWH�WKH�SURSHU�VFRSH�RI�WKH�HPLVVLRQV�DQDO\VLV�EXW�UDWKHU�WKH�PRGH�RI�DQDO\VLV��ZH�GLVFXVV�
WKHP�LQ�3DUW�,9�
��� :LOGHDUWK *XDUGLDQV Y� -HZHOO� ����)��G�����������'�&��&LU��������
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GHFLVLRQ�IURP�WKH�'�&��&LUFXLW�'LVWULFW�&RXUW�LQ�D�FDVH�LQYROYLQJ�%/0¶V�IDLOXUH�WR�ORRN�DW�WKH�
FXPXODWLYH�HIIHFWV�RI�KXQGUHGV�RI RLO�DQG�JDV�OHDVHV LQ�:\RPLQJ��8WDK�DQG�&RORUDGR� ,Q�WKDW�
FDVH��WKH�FRXUW�IRXQG�WKDW�%/0�KDG�YLRODWHG�1(3$ E\�IDLOLQJ�WR�TXDQWLI\�WKH�DJJUHJDWH�
HPLVVLRQV�IURP�HOHYHQ�OHDVH�VDOHV�HQFRPSDVVLQJ�����RLO�DQG�JDV OHDVHV���� 7KH�FRXUW�H[SODLQHG�
WKDW�³FRQVLGHULQJ�HDFK�LQGLYLGXDO�GULOOLQJ�SURMHFW�LQ�D�YDFXXP�GHSULYHV�WKH�DJHQF\�DQG�WKH�SXEOLF�
RI�WKH�FRQWH[W�QHFHVVDU\�WR�HYDOXDWH�RLO�DQG�JDV�GULOOLQJ�RQ�IHGHUDO�ODQG�EHIRUH�LUUHWULHYDEO\�
FRPPLWWLQJ�WR�WKDW�GULOOLQJ�´��� 7KHUH�ZDV�QR�TXHVWLRQ�DV�WR�ZKHWKHU�WKH�����OHDVH�VDOHV ZHUH�
³UHDVRQDEO\�IRUHVHHDEOH´�DV�WKH�VDOHV�KDG�DOUHDG\�EHHQ�LVVXHG��%XW�WKH�FRXUW�DOVR�QRWHG��
FRQVLVWHQW�ZLWK WKH�&RXUW�RI�$SSHDOV�VWDQGDUG� ³>W@R�WKH�H[WHQW�RWKHU�%/0�DFWLRQV�LQ�WKH�UHJLRQ²
VXFK�DV�RWKHU�OHDVH�VDOHV²DUH�UHDVRQDEO\�IRUHVHHDEOH�ZKHQ�DQ�($�LV�LVVXHG��%/0�PXVW�GLVFXVV�
WKHP�DV�ZHOO�´��� 7KH�FRXUW�QRWHG�WKDW�%/0�PXVW�³FRQVLGHU�WKHVH�FXPXODWLYH�LPSDFWV�ZKHQ�
DVVHVVLQJ�WKH�FRQWULEXWLRQ�RI�WKH�OHDVLQJ�SURJUDP�WR�FOLPDWH�FKDQJH´�HYHQ�LI�LW�GHWHUPLQHG�WKDW�
HDFK�LQGLYLGXDO�OHDVH�VDOH�ZRXOG�KDYH�D�³GH�PLQLPLV�LPSDFW�RQ�FOLPDWH�FKDQJH�´ ���

7KH�WKUHH�RWKHU�GHFLVLRQV�RQ�WKH�UHTXLUHG�VFRSH�RI FXPXODWLYH�HPLVVLRQV�DQDO\VLV�IRU IRVVLO�IXHO�
SURGXFWLRQ�DSSURYDOV DOO�LOOXVWUDWH�KRZ�GHIHUHQWLDO�FRXUWV�DUH�WR�DJHQFLHV�RQ�WKLV�TXHVWLRQ��7ZR�RI�
WKHVH�GHFLVLRQV�ZHUH�LVVXHG�E\�WKH�VDPH�MXGJH�LQ�WKH�&RORUDGR�'LVWULFW�&RXUW���� ,Q�ERWK�FDVHV��
SODLQWLIIV�FRQWHQGHG�WKDW�1(3$�UHTXLUHG�%/0�WR�HYDOXDWH�DOO�HPLVVLRQV�IURP�LWV�RLO�DQG�JDV�
OHDVLQJ�DSSURYDOV�LQ�LWV�FXPXODWLYH�LPSDFWV�DQDO\VLV���� 7KH�MXGJH GLVDJUHHG��ILQGLQJ�WKDW�%/0�
KDG�WDNHQ�DQ�DSSURSULDWHO\�KDUG�ORRN�DW�FXPXODWLYH�LPSDFWV�E\ SURYLGLQJ�D�TXDOLWDWLYH�DQDO\VLV�RI�
FOLPDWH�FKDQJH DQG�LWV�SRWHQWLDO�LPSDFWV��,Q�WKH�ODWHU RI�WKH�WZR�GHFLVLRQV��WKH MXGJH FLWHG�WZR�
IDFWRUV�WKDW�LQIRUPHG�LWV�GHFLVLRQ���L��WKH�JHQHUDO�SULQFLSOH�RI�GHIHUHQFH�WR�DJHQFLHV��³LW�LV�QRW�WKH�
UROH�RI�WKH�FRXUW�WR�GHFLGH�ZKHWKHU�'HIHQGDQWV�FKRLFHV�ZHUH�LGHDO��,�DP�PHUHO\�WDVNHG�ZLWK�
GHWHUPLQLQJ�ZKHWKHU�'HIHQGDQWV¶�DQDO\VHV�PHW�WKH�PLQLPXP�WKUHVKROG�QHFHVVDU\�WR�FRQVWLWXWH�D�
µKDUG�ORRN�¶´���DQG��LL��%/0¶V�GHWHUPLQDWLRQ�WKDW�LW�ZDV�³LPSRVVLEOH�WR�DWWULEXWH�D�SDUWLFXODU�
FOLPDWH�LPSDFW�LQ�DQ\�JLYHQ�UHJLRQ�WR�*+*�HPLVVLRQV�IURP�D�SDUWLFXODU�VRXUFH´�EHFDXVH�³WRROV�
GLG�QRW�H[LVW�WKDW�ZRXOG�DOORZ�>%/0@�WR�SUHGLFW�KRZ�D�SURMHFW¶V�HPLVVLRQV�ZRXOG�LPSDFW�JOREDO��
UHJLRQDO��RU�ORFDO�FOLPDWH�EHFDXVH��DW�WKH�WLPH��JRYHUQPHQW�DJHQFLHV�GLG�QRW�KDYH�VWDQGDUGL]HG�
SURWRFROV�RU�VSHFLILF�OHYHOV�RI�VLJQLILFDQFH�E\�ZKLFK�WKH\�FRXOG�TXDQWLI\�FOLPDWH�LPSDFWV�´���
:KLOH�WKLV�JHQHUDO�SULQFLSOH�RI�GHIHUHQFH�PD\�EH�WUXH��LW�DSSHDUV�WKDW�WKH�FRXUW¶V�GHIHUHQFH�LQ�WKLV�
FRQWH[W�ZDV�PLVSODFHG�LQVRIDU�DV�WKH�FRXUW�ZDV�GHIHUULQJ�WR�%/0¶V�H[SODQDWLRQ�RI�ZK\�LW�FRXOG�
QRW�TXDQWLI\�FOLPDWH�LPSDFWV ZKHQ�GHFLGLQJ�WKDW�%/0�ZDV�QRW�REOLJDWHG�WR�TXDQWLI\�FXPXODWLYH�
HPLVVLRQV�IURP�%/0�OHDVLQJ��7KH�FRXUW¶V�GHFLVLRQ�GLG�QRW�FRQWDLQ�DQ\�DVVHVVPHQW�RI�ZKHWKHU�

��� :LOG(DUWK�*XDUGLDQV�Y��=LQNH��1R�������FY��������'�'��&�����������
��� ,G��DW����
��� ,G��DW�����
��� ,G�
��� &LWL]HQV�IRU�D�+HDOWK\�&RPPXQLW\�Y��%/0��1R�������FY������/7%�*3*��'��&ROR���������:LOGHUQHVV�:RUNVKRS�
Y��%/0��1R�������FY�������:<'��'��&ROR�������������
��� 6HH��H�J���3ODLQWLIIV¶�2SHQLQJ�0HULWV�%ULHI�DW�����&LWL]HQV�IRU�D�+HDOWK\�&RPPXQLW\�Y��%/0��1R�������FY������
/7%�*3*��'��&ROR��ILOHG����������
��� &LWL]HQV�IRU�D�+HDOWK\�&RPPXQLW\�DW����
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VXFK�TXDQWLILFDWLRQ�ZRXOG�EH�IHDVLEOH�RU�DQG�WR�ZKDW�H[WHQW�LW�ZDV�QHFHVVDU\�IRU�LQIRUPHG�
GHFLVLRQ�PDNLQJ�

$�GLVWULFW�FRXUW�LQ�0RQWDQD�PDGH�D�VLPLODU�ORJLFDO�HUURU�LQ�DQ�XQUHSRUWHG�RSLQLRQ LQYROYLQJ�
%/0¶V�FXPXODWLYH�LPSDFW�DQDO\VLV�IRU�RLO�DQG�JDV�OHDVLQJ��7KHUH��SHWLWLRQHUV�DOOHJHG�WKDW�%/0�
VKRXOG�KDYH�TXDQWLILHG�HPLVVLRQV�IURP�WKH�HQWLUH�PLQHUDO�HVWDWH�PDQDJHG�E\�%/0��RU�DW�
PLQLPXP��HLJKW�UHYLVHG�503V�WKDW�ZHUH�DSSURYHG�E\�D�VLQJOH�52'�RQ�WKH�VDPH�GDWH �DQG�WKXV�
WKHUH�ZDV�QR�TXHVWLRQ�DERXW�ZKHWKHU�WKH\�ZHUH�³IRUHVHHDEOH´���3HWLWLRQHUV�DOVR�DOOHJHG�WKDW�%/0�
VKRXOG�KDYH�XVHG�WKH�JOREDO�FDUERQ�EXGJHW�DQG�RU�VRFLDO�FRVW�HVWLPDWHV�WR�HYDOXDWH�WKH�DFWXDO�
LPSDFWV�RI�WKRVH�FXPXODWLYH�HPLVVLRQV �EXW�WKLV�ZDV�GLVWLQFW�IURP�WKHLU�FODLP�WKDW�TXDQWLILFDWLRQ�
ZDV�UHTXLUHG���7KH�GLVWULFW�FRXUW�FRQIODWHG�WKHVH�WZR�DUJXPHQWV�LQ�LWV�DQDO\VLV���ILQGLQJ�WKDW�
³>D@QDOD\VLV�RI�WKH�FXPXODWLYH�LPSDFWV�RI�FOLPDWH�FKDQJH�ZRXOG�UHTXLUH�QRW�RQO\�TXDQWLILFDWLRQ��
EXW�D�VWDQGDUG�E\�ZKLFK�WR�PHDVXUH�WKH�LPSDFWV´��DQG�DOWKRXJK�SODLQWLIIV�SUHVHQWHG�WZR�SRVVLEOH�
VWDQGDUGV��JOREDO�FDUERQ�EXGJHW�DQG�VRFLDO�FRVW�PHWULFV���QR�FRXUWV�KDG�\HW�UHTXLUHG�WKH�XVH�RI�
WKHVH�WRROV�LQ�WKDW�PDQQHU���� $W�WKH�VDPH�WLPH��WKH�GLVWULFW�FRXUW�VWDWHG WKDW�*+*�HPLVVLRQV�FDQ�
EH�XVHG�DV�D�SUR[\�IRU�WKH�FRQVLGHUDWLRQ�RI�JOREDO�FOLPDWH�FKDQJH�HIIHFWV��7KH�UHDVRQLQJ�EHKLQG�
WKLV�GHFLVLRQ�LV�GXELRXV�IRU�VHYHUDO�UHDVRQV��)LUVW��WKH�FRXUW�QHYHU�H[SODLQHG�ZK\�TXDQWLILFDWLRQ�RI�
WKH�FXPXODWLYH�HPLVVLRQV�IURP�OHDVLQJ�GHFLVLRQV�VKRXOG�QRW�EH�UHTXLUHG�DV�D�³ILUVW�VWHS´�LQ�WKH�
FXPXODWLYH�LPSDFW�DQDO\VLV��UHJDUGOHVV�RI�ZKHWKHU�PHWULFV�ZHUH�DYDLODEOH�WR�IXUWKHU�HYDOXDWH�WKH�
DFWXDO�LPSDFWV�RI�WKRVH�HPLVVLRQV��6HFRQG� GHVSLWH�DFNQRZOHGJLQJ�WKDW�*+*�HPLVVLRQV�FRXOG�
WKHPVHOYHV�VHUYH�DV�D�SUR[\�IRU�LPSDFWV��WKH�FRXUW�VWLOO�KHOG�WKDW�TXDQWLILFDWLRQ�ZDV�QRW�UHTXLUHG��
7KLUG��LI�WKH�FRXUW�ZDV�FRUUHFW�WKDW�WKH�FXPXODWLYH�HIIHFWV�DQDO\VLV�UHTXLUHG�D�DQ�DGGLWLRQDO�
³VWDQGDUG�E\�ZKLFK�WR�PHDVXUH�WKH�LPSDFWV´��WKHQ�VKRXOGQ¶W�%/0�EH�UHTXLUHG�WR�XVH�WKH�WRROV�
WKDW�ZHUH�DW�LWV�GLVSRVDO��VSHFLILFDOO\�WKH�JOREDO�FDUERQ�EXGJHW�DQG�WKH�VRFLDO�FRVW�RI�FDUERQ��WR�
SHUIRUP�D�VRXQG�FXPXODWLYH�HIIHFWV�DQDO\VLV"�8OWLPDWHO\��LW�DSSHDUV�WKDW�WKH�FRXUW�PD\�KDYH�
FRQIODWHG�WKH�WZR�DUJXPHQWV�SUHVHQWHG�E\�WKH�SHWLWLRQHUV��WKDW�%/0�VKRXOG�TXDQWLI\�FXPXODWLYH�
HPLVVLRQV�IURP�IRVVLO�IXHO�OHDVLQJ��DQG�WKDW�%/0�VKRXOG�ORRN�DW�WKH�DFWXDO�LPSDFWV�RI�WKRVH�
FXPXODWLYH�HPLVVLRQV��DQG�WKXV�IDLOHG�WR�DGHTXDWHO\�DGGUHVV�WKH�ILUVW�DUJXPHQW�DERXW�
TXDQWLILFDWLRQ�

)LQDOO\��WKH�RQH�FDVH�DGGUHVVLQJ�WKH�UHTXLUHPHQW�WR�ORRN�DW�FXPXODWLYH�HPLVVLRQV�LQ�WKH�WUDQVSRUW�
FRQWH[W�ZDV� ,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN�Y��8�6��'HSDUWPHQW�RI�6WDWH��ZKLFK�LQYROYHG�WKH�
HQYLURQPHQWDO�UHYLHZ�IRU�WKH�.H\VWRQH�;/�SLSHOLQH��7KHUH� D�GLVWULFW�FRXUW�LQ�0RQWDQD�IRXQG�WKDW�
HPLVVLRQV�IURP�WZR�WUDQVERXQGDU\�RLO�SLSHOLQH�SURMHFWV WKDW�ZHUH�EHLQJ�UHYLHZHG�E\�WKH�6WDWH�
'HSDUWPHQW�DW�WKH�VDPH�WLPH��.H\VWRQH�;/�DQG�$OEHUWD�&OLSSHU��PXVW EH�FRQVLGHUHG�LQ�WKH�
FXPXODWLYH�LPSDFWV�DQDO\VLV IRU�.H\VWRQH�;/���� 7KH�WZR�SLSHOLQH�SURMHFWV VKDUHG�D�JHRJUDSKLF�
QH[XV�LQ�WKDW�WKH\�RULJLQDWHG�LQ�WKH�VDPH�UHJLRQ��$OEHUWD�RLO�VDQGV��EXW�WUDQVSRUWHG�WKH�RLO�WR�YHU\�
GLIIHUHQW�PDUNHWV�LQ�WKH�8QLWHG�6WDWHV��7KLV�GHFLVLRQ�SURYLGHV�VRPH�LQVLJKW�RQ�WKH�PLQLPXP
UHTXLUHPHQWV�IRU�FXPXODWLYH�HIIHFWV�DQDO\VLV LQ�WKH�SLSHOLQH�FRQWH[W�DQG�VXJJHVWV�WKDW�1(3$�DOVR�
UHTXLUHV�)(5&�WR�FRQVLGHU�WKH�HPLVVLRQV�IURP�PXOWLSOH�SLSHOLQH�SURMHFWV�WKDW�DUH�XQGHUJRLQJ�

��� :� 2UJ� RI 5HV� &RXQFLOV Y� 8�6� %XUHDX RI /DQG 0JPW���1R��&9�������*)�%00�������:/����������DW����
�'��0RQW��0DU������������ DSSHDO GLVPLVVHG� 1R�����������������:/����������WK�&LU��-DQ�����������
��� ,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN�Y��8�6��'HSW��RI�6WDWH��1R�������FY��������'��0RQW����������
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)(5&�UHYLHZ�LQ�LWV�FXPXODWLYH�LPSDFWV�DQDO\VLV��SDUWLFXODUO\�SLSHOLQHV�WKDW�DUH�ORFDWHG�LQ�WKH�
VDPH�UHJLRQ�DQG�RU�VHUYLFH�WKH�VDPH�QDWXUDO�JDV�SURGXFWLRQ�VLWHV�RU�HQG�XVHU�PDUNHWV����

�� &XPXODWLYH�(PLVVLRQV�DV�,PSDFWV�RI�&XPXODWLYH�DQG�6LPLODU $FWLRQV

7KH�UHJXODWRU\�UHTXLUHPHQWV�IRU�DQDO\]LQJ�FXPXODWLYH�DQG�VLPLODU�DFWLRQV�WRJHWKHU�DOVR�SURYLGH�D�
EDVLV� IRU� DUJXLQJ� WKDW� DJHQFLHV� VKRXOG� ORRN� DW� WKH� DJJUHJDWHG� HIIHFWV� RI� PXOWLSOH� IRVVLO� IXHO�
H[WUDFWLRQ�DQG�WUDQVSRUWDWLRQ�SURSRVDOV��7KHVH�SURYLVLRQV�DUH�XVHIXO�EHFDXVH�WKH\�UHTXLUH�D�PRUH�
FRPSUHKHQVLYH�UHYLHZ�RI�WKH�FRPELQHG�LPSDFWV�RI�PXOWLSOH�IHGHUDO�DFWLRQV�± LQ�HIIHFW� D�MRLQW�($�
RU�(,6�WKDW�ORRNV�DW�WKH�DFWLRQV�WKHPVHOYHV�LQ�WKH�DJJUHJDWH��DV�RSSRVHG�WR�MXVW�ORRNLQJ�DW�FHUWDLQ�
HIIHFWV�LQ�WKH�DJJUHJDWH�

7KH &(4 UHJXODWLRQV�UHTXLUH�D�MRLQW�UHYLHZ�RI�IHGHUDO�DFWLRQV�WKDW�³KDYH�FXPXODWLYHO\�VLJQLILFDQW�
LPSDFWV�DQG�VKRXOG�WKHUHIRUH�EH�GLVFXVVHG�LQ�WKH�VDPH�LPSDFW�VWDWHPHQW�´��� 7KH�UHJXODWLRQV�DOVR�
UHFRJQL]H� D� SURKLELWLRQ� RI� VHJPHQWDWLRQ� RI� UHYLHZV� IRU� FXPXODWLYH� DFWLRQV�� VLPLODU� WR� WKDW�
UHFRJQL]HG� IRU� FRQQHFWHG� DFWLRQV��6SHFLILFDOO\�� LQ� WKH�SDUDJUDSK�GLUHFWLQJ� DJHQFLHV� WR� FRQVLGHU�
³ZKHWKHU� WKH� DFWLRQ� LV� UHODWHG� WR�RWKHU� DFWLRQV�ZLWK� LQGLYLGXDOO\� LQVLJQLILFDQW� EXW� FXPXODWLYHO\�
VLJQLILFDQW�LPSDFWV�´�WKH�UHJXODWLRQV�VWDWH� WKDW�³>V@LJQLILFDQFH�FDQQRW�EH�DYRLGHG«�E\�EUHDNLQJ�
>WKH�DFWLRQ@�GRZQ�LQWR�VPDOO�FRPSRQHQW�SDUWV�´���

,Q�FRQWUDVW��WKH�UHJXODWLRQV VWDWH� WKDW�DQ�DJHQF\�³PD\�ZLVK´� WR�DQDO\]H�³VLPLODU�DFWLRQV´�LQ�WKH�
VDPH� 1(3$� GRFXPHQW²VLPLODU� DFWLRQV� EHLQJ� GHILQHG� DV� WKRVH� ZKLFK� ³KDYH� VLPLODULWLHV� WKDW�
SURYLGH�D�EDVLV�IRU�HYDOXDWLQJ�WKHLU�HQYLURQPHQWDO�FRQVHTXHQFHV�WRJHWKHU��VXFK�DV�FRPPRQ�WLPLQJ�
RU� JHRJUDSK\´� DQG� WKDW DQ� DJHQF\� ³VKRXOG� GR� VR� ZKHQ� WKH� EHVW�ZD\� WR� DVVHVV� DGHTXDWHO\� WKH�
FRPELQHG�LPSDFWV�RI�VLPLODU�DFWLRQV�RU�UHDVRQDEOH�DOWHUQDWLYH�WR�VXFK�DFWLRQV�LV�WR�WUHDW�WKHP�LQ�D�
VLQJOH� LPSDFW� VWDWHPHQW�´ 'XH� WR� WKH� PRUH� SHUPLVVLYH� ODQJXDJH� KHUH�� FRXUWV� KDYH� JUDQWHG�
FRQVLGHUDEOH�GHIHUHQFH� WR�DJHQFLHV�GHFLVLRQV�DERXW�ZKHWKHU� WR�SUHSDUH�D�VLQJOH�(,6�IRU�VLPLODU�
DFWLRQV����

'HFLVLRQV�VWULNLQJ�GRZQ�DJHQF\�UHYLHZV�GXH�WR�IDLOXUH�WR�SUHSDUH�D�MRLQW��RU�SURJUDPPDWLF��($�RU�
(,6�IRU�FXPXODWLYH�DQG�VLPLODU�DFWLRQV�DUH�UDUH���� ,Q�WKH������FDVH�.OHSSH�Y��6LHUUD�&OXE�� WKH�
6XSUHPH� &RXUW� DGGUHVVHG� ZKHWKHU� WKH� IHGHUDO� JRYHUQPHQW� ZDV� REOLJDWHG� WR� SUHSDUH� D�

��� *UDQWHG��WKH�IDFWV�XQGHUSLQQLQJ�,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN ZHUH�VRPHZKDW�XQLTXH��WKH�6WDWH�
'HSDUWPHQW�KDG�WUHDWHG�WKH�.H\VWRQH�;/�SLSHOLQH�DV�D�FXPXODWLYH�DFWLRQ�LQ�WKH�$OEHUWD�&OLSSHU�(,6��DQG�KDG�
FDOFXODWHG�FXPXODWLYH�HPLVVLRQV�IURP�WKH�WZR�SURMHFWV�LQ�WKDW�(,6���DQG�WKXV�LW�ZDV�LUUDWLRQDO�WR�WDNH�D�GLIIHUHQW�
DSSURDFK�LQ�WKH�.H\VWRQH�;/�(,6��%XW�WKH�VFRSH�RI�DQ�DJHQF\¶V�FXPXODWLYH�HIIHFWV��RU�DFWLRQV��DQDO\VLV�RQ�RQH�
1(3$�UHYLHZ�VKRXOG�QRW�EH�D�GLVSRVLWLYH�IDFWRU�LQ�GHWHUPLQLQJ�ZKHWKHU�DQ�DJHQF\�KDV�WDNHQ�DQ�DGHTXDWHO\�KDUG�ORRN�
DW�FXPXODWLYH�HIIHFWV�LQ�DQRWKHU�1(3$�UHYLHZ��7R�KROG�WKDW�DQ�DJHQF\�LV�QRW UHTXLUHG�WR�HYDOXDWH�FHUWDLQ�FXPXODWLYH�
HIIHFWV�EHFDXVH�LW�GLG�QRW�HYDOXDWH�WKHP�LQ�D�SDVW�UHYLHZ�ZRXOG�EH�LUUDWLRQDO�DQG�ZRXOG�XQGHUPLQH�1(3$¶V�FRUH�
SXUSRVHV�
��� ���&�)�5������������D�����������
��� ��������E�����
��� 6HH�%XUJHU�	�:HQW]��������3DUW�,9�&���
��� 6HH�%XUJHU�	�:HQW]��������3DUW�,,,�&���DQG�,,,�&���
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SURJUDPPDWLF� UHYLHZ� IRU� FRDO� OHDVLQJ� LQ� WKH� *UHDW� 3ODLQV� 5HJLRQ�� 7KHUH�� WKH� 6XSUHPH� &RXUW�
H[SODLQHG�WKDW��

$�FRPSUHKHQVLYH�LPSDFW�VWDWHPHQW�PD\�EH�QHFHVVDU\�LQ�VRPH�FDVHV�IRU�DQ�DJHQF\�WR�
PHHW�>LWV�GXW\�WR�HYDOXDWH�HQYLURQPHQWDO�LPSDFWV@��7KXV��ZKHQ�VHYHUDO�SURSRVDOV�IRU�FRDO�
UHODWHG�DFWLRQV�WKDW�ZLOO�KDYH�FXPXODWLYH�RU�V\QHUJLVWLF�HQYLURQPHQWDO�LPSDFW�XSRQ�D�
UHJLRQ�DUH�SHQGLQJ�FRQFXUUHQWO\�EHIRUH�DQ�DJHQF\��WKHLU�HQYLURQPHQWDO�FRQVHTXHQFHV�
PXVW�EH�FRQVLGHUHG�WRJHWKHU��2QO\�WKURXJK�FRPSUHKHQVLYH�FRQVLGHUDWLRQ�RI�SHQGLQJ�
SURSRVDOV�FDQ�WKH�DJHQF\�HYDOXDWH�GLIIHUHQW�FRXUVHV�RI�DFWLRQ����

+RZHYHU�� LQ� WKDW�FDVH�� WKH�FRXUW�KHOG� WKDW� �3(,6�IRU� WKH�*UHDW�3ODLQV�5HJLRQ�ZDV�QRW� UHTXLUHG�
EHFDXVH�� �L�� DOO� SURSRVDOV� IRU� FRDO� OHDVLQJ�ZHUH� HLWKHU� QDWLRQDO� RU� ORFDO� LQ� VFRSH �WKHUH�ZDV�QR�
UHJLRQDO� GHYHORSPHQW� SODQ� LQ� WKH� ZRUNV��� DQG� �LL�� WKH� IHGHUDO� JRYHUQPHQW� KDG� SUHSDUHG D
QDWLRQZLGH�3(,6�IRU�D�QHZ�QDWLRQDO�FRDO�OHDVLQJ�SROLF\�DV�ZHOO�DV�(,6V�IRU�SURSRVHG�ORFDO�FRDO�
OHDVLQJ� DFWLRQV�� ,Q� WKLV� FRQWH[W�� WKH� &RXUW� KHOG� WKDW� LW� ZDV� DSSURSULDWH� WR� GHIHU� WKH� IHGHUDO�
JRYHUQPHQW¶V�GHWHUPLQDWLRQ�WKDW�³WKH�DSSURSULDWH�VFRSH�RI�FRPSUHKHQVLYH�VWDWHPHQWV�VKRXOG�EH�
EDVHG�RQ�EDVLQV��GUDLQDJH�DUHDV��DQG�RWKHU�IDFWRUV�´���

7KH� 1LQWK� &LUFXLW� DGGUHVVHG� WKH� QDUURZHU TXHVWLRQ� RI� ZKHWKHU� WKH� IHGHUDO� JRYHUQPHQW� KDG�
LPSURSHUO\�SLHFHPHDOHG�LWV�DQDO\VLV�RI�FRDO�PLQLQJ�RSHUDWLQJ�LQ�D�SDUWLFXODU�OHDVLQJ�DUHD�LQ�&DG\�
Y��0RUWRQ���� 7KHUH��WKH�1LQWK�&LUFXLW�&RXUW�RI�$SSHDOV�IRXQG�WKDW�'2, KDG�LPSURSHUO\�LVRODWHG�
WKH�LPSDFWV�RI FRDO�OHDVLQJ�DFWLYLWLHV ZKHQ�LW DSSURYHG�FRDO�OHDVHV�FRYHULQJ��������DFUHV�RI�ODQG�
DQG�XS�WR�WZHQW\�\HDUV�RI�PLQLQJ�EXW�WKHQ�SUHSDUHG�DQ�(,6�IRU�D�PLQLQJ�SODQ�ZKLFK�FRYHUHG�RQO\�
ILYH�\HDUV�RI�PLQLQJ�RQ�����DFUHV��'2,�DUJXHG�WKDW�WKH�(,6�ZDV�DSSURSULDWH�LQ�VFRSH�EHFDXVH�DQ�
(,6�QHHG�QRW�EH�SUHSDUHG�FRYHULQJ�DQ�HQWLUH�SURMHFW�ZKHQ�DQ�DGHTXDWH�(,6�FRYHULQJ�D�GLVFUHWH�
SKDVH�RU�VHJPHQW�WKHUHRI�KDV�EHHQ�SUHSDUHG��EXW�WKH�FRXUW�GLVDJUHHG��H[SODLQLQJ�WKDW�

:KLOH� LW� LV� WUXH� WKDW� HDFK�PLQLQJ�SODQ�SUHSDUHG�IRU� WUDFWV�ZLWKLQ� WKH� OHDVHG�DUHD� LV� WR�D�
VLJQLILFDQW�GHJUHH�DQ� LQGHSHQGHQW�SURMHFW�ZKLFK� UHTXLUHV�D� VHSDUDWH�(,6�ZLWK�UHVSHFW� WR�
HDFK��LW�LV�QR�OHVV�WUXH�WKDW�WKH�EUHDGWK�DQG�VFRSH�RI�WKH�SRVVLEOH�SURMHFWV�PDGH�SRVVLEOH�E\�
WKH�6HFUHWDU\
V�DSSURYDO�RI�WKH�OHDVHV�UHTXLUH�WKH�W\SH�RI�FRPSUHKHQVLYH�VWXG\�WKDW�1(3$�
PDQGDWHV�DGHTXDWHO\�WR�LQIRUP�WKH�6HFUHWDU\�RI�WKH�SRVVLEOH�HQYLURQPHQWDO�FRQVHTXHQFHV�
RI� KLV� DSSURYDO��:HVWPRUHODQG
V� PDVVLYH� FDSLWDO� LQYHVWPHQW� DQG� H[WHQGHG� FRQWUDFWXDO�
FRPPLWPHQWV�SUHVHQW� D� VLWXDWLRQ� LQ�ZKLFK� µLW�ZRXOG�EH�LUUDWLRQDO��RU�DW� OHDVW�XQZLVH�� WR�
XQGHUWDNH�WKH�ILUVW�SKDVH�LI�VXEVHTXHQW�SKDVHV�ZHUH�QRW�DOVR�XQGHUWDNHQ�¶�+RZHYHU��HYHQ�
ZHUH�WKLV�QRW�WUXH��LW�FDQQRW�EH�GHQLHG�WKDW�WKH�HQYLURQPHQWDO�FRQVHTXHQFHV�RI�VHYHUDO�VWULS�
PLQLQJ�SURMHFWV�H[WHQGLQJ�RYHU�WZHQW\�\HDUV�RU�PRUH�ZLWKLQ�D�WUDFW�RI�����������DFUHV�ZLOO�
EH�VLJQLILFDQWO\�GLIIHUHQW�IURP�WKRVH�ZKLFK�ZLOO�DFFRPSDQ\�:HVWPRUHODQG
V�DFWLYLWLHV�RQ�D�
VLQJOH�WUDFW�RI�����DFUHV����

7KLV�FDVH�ZDV�GHFLGHG�EHIRUH�WKH�&(4�UHJXODWLRQV�ZHUH�SURPXOJDWHG�DQG�WKXV�WKH�FRXUW�GLG�QRW�
GLVFXVV�ZKHWKHU�WKHVH�ZHUH ³FRQQHFWHG´��³FXPXODWLYH´��RU�³VLPLODU´�DFWLRQV�XQGHU����&)5���������

��� .OHSSH�Y��6LHUUD�&OXE������8�6����������±������������FLWDWLRQV�RPLWWHG��
��� ,G��DW����±���
��� ����)��G�������WK &LU��������
��� &DG\�Y��0RUWRQ� ����)��G������������WK�&LU�������
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± EXW�WKH�DQDO\VLV�KHUH�VXJJHVWV�WKDW�WKH�DFWLRQV�KDG�VRPH�FKDUDFWHULVWLFV�RI�FRQQHFWHG�DFWLRQV�EXW�
ZRXOG�EHVW�EH�FKDUDFWHUL]HG�DV�³FXPXODWLYH´�RU�³VLPLODU´�DFWLRQV�XQGHU�WKH�FXUUHQW�UHJXODWLRQV�DV�
WKH\�KDG�D�³VLJQLILFDQW�GHJUHH´�RI�LQGHSHQGHQW�XWLOLW\�����

)HGHUDO� DSSURYDOV� IRU� IRVVLO� IXHO� SURGXFWLRQ� DQG� WUDQVSRUWDWLRQ� FDQ� EH� FKDUDFWHUL]HG� DV� ERWK�
³FXPXODWLYH´�DQG�³VLPLODU´�DFWLRQV�±PRVW�RI�WKHVH�DSSURYDOV�KDYH�LQGHSHQGHQW�XWLOLW\���� EXW�WKHVH�
DFWLRQV�KDYH�³VLPLODULWLHV�ZKLFK�SURYLGH�D�EDVLV� IRU�HYDOXDWLQJ� WKHLU�FRQVHTXHQFHV� WRJHWKHU´�DV�
ZHOO� DV� ³FXPXODWLYHO\� VLJQLILFDQW� HIIHFWV´� RQ� IRVVLO� IXHO� XVH� DQG� WKH� FRUUHVSRQGLQJ� HPLVVLRQV��
1(3$¶V�WZLQ�DLPV�RI�LQIRUPHG�GHFLVLRQ�PDNLQJ�DQG�SXEOLF�GLVFORVXUH�ZRXOG�DOVR�EH�EHVW�VHUYHG�
WKURXJK�D�FRPSUHKHQVLYH�DVVHVVPHQW��

+RZHYHU��DV�QRWHG�DERYH��FRXUWV�WHQG�WR�EH�GHIHUHQWLDO�WR�DJHQF\�GHFLVLRQV�DERXW�WKH�VFRSH�RI�WKHLU�
1(3$�DVVHVVPHQWV�IRU�FXPXODWLYH�DQG�VLPLODU�DFWLRQV� 2QH�LPSRUWDQW�IDFWRU�LV�ZKHWKHU�WKHUH�LV�D�
VWDWXWRU\� PDQGDWH� FRPSHOOLQJ� WKH� DJHQF\� WR� SUHSDUH� DQG�RU� SHULRGLFDOO\� XSGDWH� D� QDWLRQDO� RU�
UHJLRQDO�SURJUDP��ZKLFK�ZRXOG� LQ� WXUQ� WULJJHU�1(3$�UHYLHZ�RI� WKH�SURJUDP��)RU�H[DPSOH�� WKH�
2XWHU�&RQWLQHQWDO�6KHOI�/DQGV�$FW�UHTXLUHV�WKH�%XUHDX�RI�2FHDQ�(QHUJ\�0DQDJHPHQW��%2(0��WR�
SUHSDUH�ILYH�\HDU�SURJUDPV�IRU�RIIVKRUH�OHDVLQJ�FRYHULQJ�EURDG�JHRJUDSKLF�DUHDV��DQG�LW�ZRXOG�EH�
SODLQO\�DUELWUDU\�DQG�FDSULFLRXV�IRU�%2(0�WR�IRUJR�D�SURJUDPPDWLF�1(3$�DQDO\VLV�RI�WKRVH�ILYH�
\HDU�SURJUDPV���� %XW� WKHUH� LV�QR�FRPSDUDEOH�UHTXLUHPHQW�IRU�RQVKRUH�OHDVLQJ�RU�IRU�IRVVLO�IXHO�
WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH��3ULRU�WR�DXWKRUL]LQJ�IRVVLO�IXHO�GHYHORSPHQW�RQ�SXEOLF�ODQGV��DJHQFLHV�
DUH�UHTXLUHG�WR�SUHSDUH�UHVRXUFH�PDQDJHPHQW�SODQV��503V���EXW�WKHVH�SODQV�FRYHU�PXFK�VPDOOHU�
JHRJUDSKLF�XQLWV�WKDQ�WKH�2&6�ILYH�\HDU�SURJUDP�GRFXPHQWV��DQG�LQ�PDQ\�FDVHV�KDYH�QRW�EHHQ�
XSGDWHG�ZLWK�DQ�DQDO\VLV�RI�SRWHQWLDO�*+*�HPLVVLRQV�IURP�IRVVLO�IXHO�OHDVLQJ���7KH�UHVXOW�LV�WKDW�
DJHQFLHV� DUH� DSSURYLQJ� IRVVLO� IXHO� VXSSO\� SURMHFWV� ZLWKRXW� DQ\� SURJUDPPDWLF� DQDO\VLV� RQ� WKH�
FXPXODWLYH�HIIHFW�RI�PXOWLSOH�DSSURYDOV�DFURVV�EURDG�JHRJUDSKLF�UHJLRQV����

7ZR� RWKHU ODZVXLWV� FKDOOHQJLQJ� WKH� IHGHUDO� JRYHUQPHQW¶V� IDLOXUH� WR� FRQGXFW� DQ� XSGDWHG�
SURJUDPPDWLF�UHYLHZ�RI�WKH�IHGHUDO�FRDO�OHDVLQJ�SURJUDP�WR�DGGUHVV�FOLPDWH�LPSDFWV��DPRQJ�RWKHU�
WKLQJV��DUH�UHOHYDQW��

,Q�:HVWHUQ�2UJDQL]DWLRQ�RI�5HVRXUFH &RXQFLOV�Y��-HZHOO��WKH�'�&��&LUFXLW�&RXUW�RI�$SSHDOV�KHOG�
WKDW�%/0�ZDV�QRW�UHTXLUHG�WR�XSGDWH�WKH�3(,6�IRU�WKH�IHGHUDO�FRDO�OHDVLQJ�SURJUDP�DV�WKHUH�ZDV�
QR�QHZ�SURSRVDO�UHTXLULQJ�1(3$�UHYLHZ���� 7KH�³DFWLRQ´�DW�LVVXH LQ�WKLV FDVH�ZDV�WKH������3(,6�
IRU�WKH�IHGHUDO�FRDO�OHDVLQJ�SURJUDP��DQG�SODLQWLIIV�DUJXHG�WKDW�WKLV�QHHGHG�WR�EH�XSGDWHG�WR�UHIOHFW�
VLJQLILFDQW�QHZ�LQIRUPDWLRQ�DERXW�FOLPDWH�FKDQJH��7KH�'�&��&LUFXLW�QRWHG�WKDW�SODLQWLIIV�KDG�UDLVHG�
D�³FRPSHOOLQJ�DUJXPHQW´�IRU�%/0�WR�UHHYDOXDWH�WKH�IHGHUDO�FRDO�OHDVLQJ�SURJUDP�LQ�OLJKW�RI�FOLPDWH�

��� $V�GLVFXVVHG�LQ�6HFWLRQ�,,,�$������DXWKRUL]HG�SURMHFWV�ZKLFK�ODFN�LQGHSHQGHQW�XWLOLW\�ZRXOG�EHVW�EH�DQDO\]HG�
XQGHU�WKH�³FRQQHFWHG�DFWLRQV´�IUDPHZRUN�
��� 6HFWLRQ����RI�2&6/$�
��� :KLOH�WKLV�PD\�KDYH�EHHQ�XQGHUVWDQGDEOH�DW�DQ�HDUOLHU�SRLQW�LQ�WLPH��ZKHQ�DGYHUVH�HQYLURQPHQWDO�HIIHFWV�ZHUH�
XQGHUVWRRG�WR�EH�UHODWLYHO\�ORFDO��RU�UHJLRQDO�LQ�VRPH�LQVWDQFHV��DW�WKLV�SRLQW�DJHQFLHV�XQGHUVWDQG�WKDW�WKH�*+*�
HPLVVLRQV�IURP�WKHVH�DSSURYDOV�KDYH D�JOREDO�HIIHFW�DQG�FDQ�EH�DQDO\]HG�RQ�D�UHJLRQDO�RU�QDWLRQZLGH�EDVLV��&RQJUHVV�
FRXOG�DGGUHVV�WKLV�JDS�WKURXJK�OHJLVODWLRQ�UHTXLULQJ�SURJUDPPDWLF�UHYLHZV��EXW�LQ�WKH�DEVHQFH�RI�FRQJUHVVLRQDO�
DFWLRQ��1(3$�UHTXLUHPHQWV�FDQ�SOD\�D�UROH�LQ�FRPSHOOLQJ�VXFK�DQDO\VLV�
��� :HVWHUQ�2UJDQL]DWLRQ�RI�5HVRXUFH�&RXQFLOV�Y��-HZHOO��1R�����������'�&��&LU����������
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FKDQJH�FRQFHUQV��EXW�KHOG�WKDW�WKH�DFWLRQ�FRQWHPSODWHG�LQ�WKH������3(,6�KDG�EHHQ�FRPSOHWHG�LQ�
�����DQG�QR�QHZ�QDWLRQZLGH�DFWLRQ�KDG�EHHQ�SURSRVHG��7KH�FRXUW� VXJJHVWHG� WKDW� WKH�SODLQWLIIV�
PLJKW�SXUVXH�WKHVH�FODLPV�WKURXJK�DQ�DOWHUQDWH�DSSURDFK���

$SSHOODQWV�PD\��ZKHQ�DSSURSULDWH��FKDOOHQJH�VSHFLILF� OLFHQVLQJ�GHFLVLRQV�RQ�WKH�JURXQG�
WKDW�WKH�(,6�SUHSDUHG�LQ�VXSSRUW�RI�DQ\�VXFK�GHFLVLRQ�IDLOV�WR�VDWLVI\�1(3$¶V�PDQGDWH�WR�
FRQVLGHU� WKH� FXPXODWLYH� HQYLURQPHQWDO� LPSDFWV� RI� FRDO� OHDVLQJ�� 6XFK� D� FODLP� PLJKW�
FKDOOHQJH�DQ\�DWWHPSW�E\�%/0�WR�UHO\�RQ��RU�WLHU�WR��WKH������3(,6�RQ�WKH�JURXQG�WKDW�LW�LV�
WRR�RXWGDWHG�WR�VXSSRUW�QHZ�IHGHUDO�DFWLRQ��

7KH�FRXUW�QRWHG�WKDW�VXFK�D�ODZVXLW�ZDV�QRW�IRUHFORVHG�XSRQ�E\�LWV�GHFLVLRQ�LQ�:LOG(DUWK�*XDUGLDQV
Y��-HZHOO �KROGLQJ�WKDW HOHYHQ�SHQGLQJ�FRDO�OHDVHV�ZHUH�QRW�UHDVRQDEO\�IRUHVHHDEOH���EHFDXVH�WKDW�
FDVH�GLG�QRW�LQYROYH�DQ\�DOOHJDWLRQV�DERXW�LPSURSHUO\�WLHULQJ�WR�DQ�RXWGDWHG�3(,6��

,Q� &LWL]HQV� IRU� &OHDQ� (QHUJ\� Y�� '2,�� D� GLVWULFW� FRXUW� LQ� 0RQWDQD� KHOG� WKDW� WKH� 7UXPS�
$GPLQLVWUDWLRQ¶V�GHFLVLRQ� WR�WHUPLQDWH�WKH�IHGHUDO�FRDO�OHDVLQJ�PRUDWRULXP ZDV D�PDMRU�IHGHUDO�
DFWLRQ�ZLWK�HQYLURQPHQWDO�LPSOLFDWLRQV�UHTXLULQJ�VRPH�IRUP�RI�1(3$�UHYLHZ���� 7KH FRXUW�GLG�QRW�
JR� VR� IDU� DV� WR� UHTXLUH� D� 3(,6� EXW� UDWKHU� GLUHFWHG� '2,� WR� FRQVLGHU� ZKDW� IRUP� RI� 1(3$�
GRFXPHQWDWLRQ�ZRXOG�EH�UHTXLUHG�IRU�WKLV�DFWLRQ��*UDQWHG��QHLWKHU�RI�WKHVH�WZR�GHFLVLRQV�RQ�WKH�
IHGHUDO�FRDO�OHDVLQJ�SURJUDP�DGGUHVV�ZKHWKHU�WKHUH�DUH�³FXPXODWLYH´�RU�³VLPLODU´�DFWLRQV�WKDW�PXVW�
EH�UHYLHZHG�LQ�D�MRLQW�3(,6�± UDWKHU��WKH\�GHDO�ZLWK�ZKHWKHU�WKHUH�LV�D�PDMRU�IHGHUDO�SURSRVDO�WKDW�
WULJJHUV�1(3$�UHTXLUHPHQWV�± EXW�WKH\�GR�EHDU�RQ�DJHQF\�REOLJDWLRQV�WR�HYDOXDWH�WKH�FXPXODWLYH�
HIIHFWV�RI�FRDO�OHDVLQJ�GHFLVLRQV�RQ�D�QDWLRQZLGH�EDVLV��

7ZR�QRWDEOH�GHFLVLRQV DGGUHVV�DJHQF\�REOLJDWLRQV�WR�UHYLHZ�FRQQHFWHG��FXPXODWLYH��RU�VLPLODU�
DFWLRQV�LQYROYLQJ�IRVVLO�IXHO�VXSSO\�LQ�WKH�VDPH�(,6���� EXW�ERWK�GHFLVLRQV�ZHUH�PRUH�OLPLWHG�LQ�
VFRSH�LQVRIDU�DV�WKH\�GHDOW ZLWK�RQO\�WZR�SRWHQWLDOO\�UHODWHG�DFWLRQV�RI�WKH�VDPH�VRUW��,Q�RQH�FDVH��
D�IHGHUDO�FRXUW IRXQG�WKDW�HPLVVLRQV�IURP�WZR�RLO�SLSHOLQHV�PXVW�EH�UHYLHZHG�DV�FXPXODWLYH
LPSDFWV�DQG�DOVR�GHVFULEHG�WKHVH�WZR�SURMHFWV�DV�³FXPXODWLYH�DFWLRQV´�± EXW�EHFDXVH�WKH�DQDO\VLV�
IRFXVHG RQ�WKH�UHTXLUHPHQWV�IRU�DVVHVVLQJ�FXPXODWLYH�LPSDFWV�UDWKHU�WKDQ�DFWLRQV�DQG�WKH�UHPHG\�
ZDV�WR�XSGDWH�WKH�FXPXODWLYH�LPSDFWV�DQDO\VLV�IRU�WKH�RQH�SURMHFW��WKH�GHFLVLRQ�GRHV�QRW�SURYLGH�
PXFK�JXLGDQFH�RQ�WKH�TXHVWLRQ�RI�ZKHQ�D�MRLQW�(,6�LV�UHTXLUHG�IRU�FXPXODWLYH�DFWLRQV� ��� ,Q�
DQRWKHU FDVH��D�IHGHUDO�FRXUW�KHOG�WKDW�%/0�KDG�QRW�LPSURSHUO\ SLHFHPHDOHG�LWV�DQDO\VLV�LQ�D�FRDO�
OHDVH�($�ZKHQ�LW�IDLOHG�WR�SUHSDUH�D�FRPSUHKHQVLYH�(,6�HQFRPSDVVLQJ���L���DQRWKHU�PLQLQJ�SODQ�
PRGLILFDWLRQ�WKDW�ZRXOG�H[SDQG�WKH�PLQH�E\�DQRWKHU�����DFUHV�DQG����PLOOLRQ�WRQV�RI�FRDO��DQG�

��� &LWL]HQV�IRU�&OHDQ�(QHUJ\�Y��8�6��'HSDUWPHQW�RI�,QWHULRU��1R�������FY��������'��0RQW�����������
��� 7KHUH�DUH�DOVR�DW�OHDVW�WZR�SHQGLQJ�FDVHV�DOOHJLQJ�WKDW�RLO�DQG�JDV�OHDVHV�VDOHV�ZHUH�³FXPXODWLYH�DFWLRQV´�WKDW�
VKRXOG�EH�UHYLHZHG�LQ�WKH�VDPH�(,6�GXH�WR�WKHLU�FXPXODWLYHO\�VLJQLILFDQW�LPSDFWV��DQG�WKDW�%/0�XQODZIXOO\�
VHJPHQWHG�LWV�DQDO\VLV�LI�WKH�VDOHV�LQWR�PXOWLSOH�($V�WKXV�XQGHUSOD\LQJ�WKH�VLJQLILFDQFH�RI�WKH�LPSDFWV��7KHVH�
FRPSODLQWV�GHDO�ZLWK�DSSURYHG�RLO�DQG�JDV�OHDVH�VDOHV��WKXV�DYRLGLQJ�WKH�QHHG�WR�GHPRQVWUDWH�WKDW�D�SHQGLQJ�VDOH�LV�
³UHDVRQDEO\�IRUHVHHDEOH�´�7KH�WZR�SHQGLQJ�FDVHV�DOOHJLQJ�LPSURSHU�VHJPHQWDWLRQ�RI�RLO�DQG�JDV�OHDVLQJ�($V�DOVR�
DOOHJH�LQDGHTXDWH�DQDO\VLV�RI�FXPXODWLYH�HIIHFWV��DQG�LW�UHPDLQV�WR�EH�VHHQ�ZKHWKHU�WKH�FRXUWV�ZLOO�UHVROYH�WKHVH�
XQGHU�WKH�FXPXODWLYH�LPSDFWV�IUDPHZRUN��UHTXLULQJ�VXSSOHPHQWDWLRQ�RI�WKH�H[LVWLQJ�($V��RU�FXPXODWLYH�DFWLRQV�
IUDPHZRUN��UHTXLULQJ�SUHSDUDWLRQ�RI�D�FRPSUHKHQVLYH�(,6���:LOG(DUWK�*XDUGLDQV�Y��%/0��1R�������FY��������'��
0RQW������������:HVWHUQ�:DWHUVKHGV�3URMHFW�Y��=LQNH��1R�������FY��������'��,GDKR����������
��� ,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN�Y��8�6��'HSW��RI�6WDWH��1R�������FY��������'��0RQW�����������
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�LL��DQ�DSSOLFDWLRQ�IRU�DQRWKHU�FRDO�OHDVH�DW�WKH�PLQH�WKDW�ZRXOG�DGG�������DFUHV�DQG�����PLOOLRQ�
PRUH�WRQV�RI�FRDO�WR�WKH�PLQH���� 7KH�FRXUW�UHDVRQHG�WKDW�WKH SODQ�PRGLILFDWLRQ�ZDV�QRW�D�
³UHDVRQDEO\�IRUHVHHDEOH�IXWXUH�DFWLRQ´�DW�WKH�WLPH�WKH�($�ZDV�SUHSDUHG�EHFDXVH�WKHUH�LW�ZDV�RQO\�
D�SHQGLQJ�DSSOLFDWLRQ WKDW�KDG�QRW�\HW�EHHQ�DSSURYHG����� $V�GLVFXVVHG�DERYH��WKH�UDWLRQDOH�IRU�
DGRSWLQJ�VXFK�D�QDUURZ�GHILQLWLRQ�RI�IRUHVHHDELOLW\�LV�TXHVWLRQDEOH± WKH�HQWLUH�SXUSRVH�RI�WKH�
SURYLVLRQV�GLUHFWLQJ�DJHQFLHV�WR�UHYLHZ�FXPXODWLYH�DQG�VLPLODU�DFWLRQV�LQ�WKH�VDPH�(,6�LV�WR�
IDFLOLWDWH�FRQVLGHUDWLRQ�RI�WKH�FRPELQHG�HIIHFWV�RI�WKRVH�DFWLRQV EHIRUH DQ�DJHQF\�PDNHV�D�ILQDO�
GHFLVLRQ� /LPLWLQJ�WKH�DQDO\VLV�RI�FXPXODWLYH�DQG�VLPLODU�DFWLRQV�WR�DFWLRQV�ZKLFK�KDYH�DOUHDG\�
EHHQ�DSSURYHG�FRPSOHWHO\�XQGHUPLQHV�WKLV�SXUSRVH��

,9� 7+(�$'(48$&< 2)�*+*(0,66,216�$1$/<6,6�)25�)266,/�)8(/�6833/<�
352-(&76

$V�TXHVWLRQV�DERXW�WKH�SURSHU�VFRSH�RI�UHYLHZ�IRU�GLUHFW��LQGLUHFW��DQG�FXPXODWLYH�*+*�
HPLVVLRQV�IURP�IRVVLO�IXHO�VXSSO\�SURMHFWV DUH�UHVROYHG��QHZ�TXHVWLRQV�QDWXUDOO\�DULVH DERXW�WKH�
DGHTXDF\�DQG�UHDVRQDEOHQHVV�RI DJHQFLHV¶ FDOFXODWLRQV��GLVFORVXUHV��DQG�GHWHUPLQDWLRQV�RI�WKH�
VLJQLILFDQFH�RI�*+*�LPSDFWV��7KLV�VHFWLRQ�H[SORUHV�IRXU�NH\�DUHDV�IRU�HQYLURQPHQWDO�LPSDFW�
DVVHVVPHQW�RI�WKHVH�SURMHFWV� �L� WKH QHW�LPSDFW�RI�WKH�SURSRVDO�RQ�IRVVLO�IXHO�XVH�DQG�
FRUUHVSRQGLQJ�HPLVVLRQV �L�H���WKH ³HQHUJ\�PDUNHW�DQDO\VLV´����LL��QRQ�&2� HPLVVLRQV VXFK�DV�
PHWKDQH���LLL� WKH VLJQLILFDQFH�RI *+* HPLVVLRQV� DQG �LY��DOWHUQDWLYHV�DQG�PLWLJDWLRQ�RSWLRQV WR�
UHGXFH�*+*�HPLVVLRQV��,Q�UHYLHZLQJ�WKH�DGHTXDF\�RI�HQYLURQPHQWDO�UHYLHZV��FRXUWV�WHQG�WR�EH�
GHIHUHQWLDO�WR�DJHQFLHV��SDUWLFXODUO\�DV�FRPSDUHG�ZLWK�VLWXDWLRQV�ZKHUH�DJHQFLHV�KDYH�ZKROO\�
RPLWWHG�DQ�LPSDFW�IURP�WKH�VFRSH�RI�WKHLU�UHYLHZ��<HW��MXGLFLDO�GLVFUHWLRQ�WR�DJHQF\�H[SHUWLVH�
RQO\�JRHV�VR�IDU��DQG�ZKHUH�DQ�DJHQF\�KDV�FOHDUO\�VWHSSHG�RXWVLGH�WKH�UHDOP�RI�UHDVRQDEOH�
DQDO\VLV��LW�LV�SURSHU�IRU�D�FRXUW�WR�LQWHUYHQH���

$� (QHUJ\�0DUNHW�,PSDFWV�DQG�1HW�(PLVVLRQV

,Q�DVVHVVLQJ�XSVWUHDP�DQG�GRZQVWUHDP�*+*�HPLVVLRQV�RI�IHGHUDOO\�DSSURYHG�IRVVLO�IXHO�VXSSO\�
SURMHFWV� DJHQFLHV PD\�VHHN�WR�XQGHUVWDQG�WKH�QHW�HPLVVLRQV�LPSDFW�RI�WKH�SURSRVDO�EDVHG�RQ�DQ�
DVVHVVPHQW�RI�KRZ�WKH�SURMHFWHG�LQFUHDVH�LQ�IRVVLO�IXHO�SURGXFWLRQ�RU�WUDQVSRUW�FDSDFLW\�ZLOO�
DIIHFW�EURDGHU�SDWWHUQV�RI�HQHUJ\ SURGXFWLRQ�DQG�FRQVXPSWLRQ� 7KH�QHW�HPLVVLRQV�DQDO\VLV LV�
HVVHQWLDOO\�D�FRPSDULVRQ�EHWZHHQ�HPLVVLRQV�XQGHU�WKH�³QR�DFWLRQ´�DQG�³DFWLRQ´�DOWHUQDWLYHV��
DOWKRXJK�LW�LV�QRW�DOZD\V�IUDPHG�DV�VXFK���� 2QH�DSSURDFK�WR�WKLV�DQDO\VLV�LV�WR�GHIOHFW�LW�ZLWK�D�
³SHUIHFW�VXEVWLWXWLRQ´�DUJXPHQW��WKDW�DSSURDFK�LV�ERUQ�RI�IDXOW\�ORJLF�DQG�KDV�EHHQ�URXQGO\�

��� KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW�����FY������BFRPSODLQW�SGI DW�SDUD����
��� 2GGO\��WKH�FRXUW�GLG�QRW�DGGUHVV�ZKHWKHU�WKH�RWKHU�FRDO�OHDVH�DSSOLFDWLRQ�ZDV�UHDVRQDEO\�IRUHVHHDEOH��EXW�WKLV�
QDUURZ�GHILQLWLRQ�RI�³IRUHVHHDEOH�IXWXUH�DFWLRQ´�ZRXOG�SUHVXPDEO\�H[FOXGH�WKDW�SHQGLQJ�DSSOLFDWLRQ�DV�ZHOO�
��� &RXUWV�KDYH�KHOG�WKDW�LW�LV�UHDVRQDEOH�WR�XVH�VHYHUDO�GLIIHUHQW�VFHQDULRV�WR�IUDPH�WKH�³QR�DFWLRQ´�DOWHUQDWLYH�ZKHUH�
WKHUH�LV�XQFHUWDLQW\�DERXW�HQHUJ\�PDUNHWV�DQG�VXEVWLWXWLRQ��6HH��H�J���,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN�Y��8�6��
'HSW��RI�6WDWH��1R�������FY��������'��0RQW�����������
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UHMHFWHG�E\�WKH�FRXUWV��$QRWKHU�DSSURDFK�LQYROYHV�HPSOR\LQJ HQHUJ\�PDUNHW�PRGHOV�WR�TXDQWLI\�
HPLVVLRQV�HIIHFWV��KRZHYHU��LQ�VRPH�LQVWDQFHV DJHQFLHV�KDYH�FRQFOXGHG�WKDW�LW�LV�LPSRVVLEOH�WR�
DFFXUDWHO\�SURMHFW�VXFK�HIIHFWV��LQ�RWKHUV�WKH\�KDYH�FRQGXFWHG�DQDO\VHV�WKDW�SXW�D�WKXPE�RQ�WKH�
VFDOH��DQG�LQ�RWKHUV�WKH\�KDYH�XQGHUWDNHQ�PRUH�ULJRURXV�DQDO\VHV��7KH�FULWLFDO�TXHVWLRQ�LV�
ZKHWKHU�DJHQFLHV�DUH�DGHTXDWHO\�VXSSRUWLQJ�WKHLU ILQGLQJV��RQH�ZD\�RU�WKH�RWKHU��7KH�YDOLGLW\�RI�
DJHQF\�ILQGLQJV�RQ�HQHUJ\�VXEVWLWXWLRQ�DQG�QHW�HPLVVLRQV GHSHQGV RQ�WKH�QDWXUH�RI�WKH�SURSRVDO��
7KH�QDWLRQZLGH�IHGHUDO�FRDO�OHDVLQJ�SURJUDP��IRU�H[DPSOH��SUHVXPDEO\�KDV�D�PXFK�ODUJHU�HIIHFW�
RQ�QHW�HPLVVLRQV�WKDQ�WKH�DSSURYDO�RI�DQ�LQGLYLGXDO�SLSHOLQH��%XW�HYHQ�D�VLQJOH�SLSHOLQH�RU�OHDVH�
DSSURYDO�PD\�KDYH�VRPH�HIIHFW�RQ�IRVVLO�IXHO�SULFHV�DQG�PDUNHWV��5HFRJQL]LQJ�WKLV��FRXUWV�KDYH
IODWO\�UHMHFWHG�³SHUIHFW�VXEVWLWXWLRQ´ LQ�WKH�FRQWH[W�RI�FRDO�OHDVHV DQG�FRDO�UDLOZD\V��DQG�KDYH�
PDGH�LW�FOHDU WKDW�SHUIHFW�VXEVWLWXWLRQ�FODLPV IRU�RWKHU�W\SHV�RI�SURSRVDOV PXVW�EH�VXSSRUWHG�E\�
DGHTXDWH�DQDO\VLV���� $QG�WKLV�LV�H[DFWO\�ZKDW�PDQ\�DJHQFLHV�KDYH�EHJXQ�GRLQJ��LQFRUSRUDWLQJ�
PRGHOV�DQG�TXDQWLWDWLYH�DQDO\VLV�LQWR�WKHLU�1(3$�GRFXPHQWDWLRQ�WR�VXSSRUW�WKHLU�ILQGLQJV�RQ�
HQHUJ\�PDUNHW�VXEVWLWXWLRQ��DQG�LQ�VRPH�FDVHV�ILQGLQJ�WKDW�WKH�SURMHFW�ZLOO�KDYH�OLWWOH�RU�QR�QHW�
LPSDFW�RQ�HPLVVLRQV��$JHQF\�DUJXPHQWV�DERXW�HQHUJ\�PDUNHW�VXEVWLWXWLRQ�FDQ�EH�GLIILFXOW�WR�
SDUVH�EHFDXVH���L� WKH�DVVXPSWLRQV�DQG�FDOFXODWLRQV�RIWHQ�DUH�QRW IXOO\�GLVFORVHG�LQ�WKH�1(3$�
GRFXPHQWDWLRQ�DQG�FDQ�EH�HDVLO\�PDQLSXODWHG�WR�DFKLHYH�DQ�LQWHQGHG�UHVXOW���LL��WKHUH�LV�VR�PXFK�
XQFHUWDLQW\�LQ�WKH�UHVXOWV�WKDW�LW�LV�GLIILFXOW�LI�QRW�LPSRVVLEOH�WR�GHILQLWLYHO\�VD\�WKDW�DQ�DJHQF\�
UHDFKHG�WKH�ZURQJ�FRQFOXVLRQ��DQG��LLL��FRXUWV�DUH�GHIHUHQWLDO�WR�DJHQFLHV�RQ�VXFK�WHFKQLFDO�
LVVXHV��7KHUH�PD\�EH�LQVWDQFHV�ZKHUH�WKH�DQDO\VLV�RI�HQHUJ\�PDUNHW�LPSDFWV�LV�VR�HJUHJLRXVO\�
IODZHG�WKDW�D�FRXUW�ZLOO�UHPDQG�WKH�LVVXH�EDFN�WR�WKH�DJHQF\�IRU�VXSSOHPHQWDWLRQ�RU�UHYLVLRQ�RI�
WKH�DQDO\VLV��EXW�ZKHUH�DJHQFLHV�FDQ�VKRZ�WKHLU�PDWK�WKH\�RIWHQ SDVV�WKH�WHVW�

�� )RVVLO�)XHOV�DQG�³3HUIHFW�6XEVWLWXWLRQ´

)HGHUDO�FRXUWV�KDYH�UHMHFWHG�SHUIHFW�VXEVWLWXWLRQ�DUJXPHQWV�DV�LUUDWLRQDO�DQG�RU�XQVXEVWDQWLDWHG LQ�
D�QXPEHU�RI�FDVHV�LQYROYLQJ�ERWK�IRVVLO�IXHO�SURGXFWLRQ�DQG�WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH�� $V�D�
WKUHVKROG�PDWWHU��DJHQFLHV�FDQQRW�UHO\�RQ�XQVXSSRUWHG�DVVXPSWLRQV�RI�SHUIHFW�VXEVWDWLRQ�FDQQRW�
DV�D�MXVWLILFDWLRQ�IRU LJQRULQJ�GRZQVWUHDP�*+*�HPLVVLRQV���� $V�WKH�FRXUW�LQ�+LJK�&RXQWU\�
&RQVHUYDWLRQ�$GYRFDWHV H[SODLQHG��WKLV�DVVXPSWLRQ�ZDV�³LOORJLFDO´�LQ�WKH�FRQWH[W�RI�D�FRDO�OHDVH�
DSSURYDO�EHFDXVH�WKH�SURGXFWLRQ�RI�FRDO�UHVXOWLQJ�IURP�WKH�SURSRVHG�DFWLRQ�ZRXOG ³LQFUHDVH�WKH�
VXSSO\�RI�FKHDS��ORZ�VXOIXU�FRDO´�DQG�³WKLV�DGGLWLRQDO�VXSSO\�ZLOO�LPSDFW�WKH�GHPDQG�IRU�FRDO�
UHODWLYH�WR�RWKHU�IXHO�VRXUFHV��DQG�FRDO�WKDW�RWKHUZLVH�ZRXOG�KDYH�EHHQ�OHIW�LQ�WKH�JURXQG�ZLOO�EH�
EXUQHG�´��� 6LPLODUO\��LQ�0LG�6WDWHV�&RDOLWLRQ�Y��67%��WKH�(LJKWK�&LUFXLW�&RXUW�RI�$SSHDOV�KHOG�
WKDW�GRZQVWUHDP�HPLVVLRQV�PXVW�EH�GLVFORVHG�LQ�WKH�FRQWH[W�RI�D�FRDO�UDLOZD\��EHFDXVH�WKH�
LQFUHDVH�LQ�FRDO�WUDQVSRUWDWLRQ�FDSDFLW\ ZRXOG�DIIHFW�WKH�SULFH�RI�FRDO�UHODWLYH�WR�RWKHU�HQHUJ\�
VRXUFHV�DQG�WKLV�ZRXOG�DIIHFW�SDWWHUQV�RI�FRDO�SURGXFWLRQ�DQG�FRQVXPSWLRQ���� ,Q�6LHUUD�&OXE�Y��

��� 6HH�3DUW�,,�$�����
��� $V�GLVFXVVHG�EHORZ��WKH�'�&��&LUFXLW�&RXUW�RI�$SSHDOV¶�GHFLVLRQ�LQ�%LUFNKHDG�Y��)(5& UDLVHV�TXHVWLRQV�DERXW�
ZKHWKHU�FRXUWV�ZLOO�GHIHU�WR�SHUIHFW�VXEVWLWXWLRQ�DUJXPHQWV�DV�D�MXVWLILFDWLRQ�IRU�LJQRULQJ�XSVWUHDP HPLVVLRQV�LQ�WKH�
FRQWH[W�RI�IRVVLO�IXHO�WUDQVSRUWDWLRQ�DSSURYDOV�
��� +LJK�&RXQWU\�&RQVHUYDWLRQ�$GYRFDWHV�Y��8�6��)RUHVW�6HUY������)��6XSS���G�������������'��&ROR��������
��� 0LG�6WDWHV�&RDO��IRU�3URJUHVV�Y��6XUIDFH�7UDQVS��%G�������)��G������������WK�&LU���������2Q�UHPDQG��67%�
SUHSDUHG�DQ�(,6�LQ�ZKLFK�LW�PRGHOOHG�WKH�HIIHFWV�RI�WKH�FRDO�UDLOZD\�RQ�FRDO�SURGXFWLRQ�DQG�XVH��DQG�SHWLWLRQHUV�
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)(5&��WKH�'�&��&LUFXLW�&RXUW�RI�$SSHDOV�UHMHFWHG�)(5&¶V�DUJXPHQW�WKDW�LW�QHHG�QRW�TXDQWLI\�
FRPEXVWLRQ�HPLVVLRQV LQ�WKH�FRQWH[W�RI�D�QDWXUDO�JDV�SLSHOLQH�UHYLHZ EHFDXVH�VRPH�RI�WKH�QDWXUDO�
JDV�ZRXOG�UHSODFH�GLUWLHU�IRVVLO�IXHOV��WKXV�RIIVHWWLQJ�WKH�SURMHFW¶V�HPLVVLRQV�HVWLPDWHV���� 7KH�
FRXUW�IRXQG�WKDW�D�SXUHO\�TXDOLWDWLYH�DQDO\VLV�RI�VXEVWLWXWLRQ�ZDV�LQDGHTXDWH�EHFDXVH�³>D@Q�
DJHQF\�GHFLVLRQPDNHU�UHYLHZLQJ�WKLV�(,6�ZRXOG«�KDYH�QR�ZD\�RI�NQRZLQJ�ZKHWKHU�WRWDO�
HPLVVLRQV��RQ�QHW��ZLOO�EH�UHGXFHG�RU�LQFUHDVHG�E\�WKLV�SURMHFW��RU�ZKDW�GHJUHH�RI�UHGXFWLRQ�RU�
LQFUHDVH�ZLOO�EH�´ ���

,W�LV�DOVR�DUELWUDU\�DQG�FDSULFLRXV�IRU�DJHQFLHV�WR HVWLPDWH�GRZQVWUHDP�HPLVVLRQV�IRU�WKH�SURSRVHG�
DFWLRQ�EXW�WKHQ�FODLP�WKDW�WKH�HPLVVLRQV�LPSDFW�ZLOO�EH�LGHQWLFDO�XQGHU�WKH�³QR�DFWLRQ´�DOWHUQDWLYH�
GXH�WR�SHUIHFW�VXEVWLWXWLRQ���� ,Q�RQH�FDVH�LQYROYLQJ�DQ�($�ZKHUH�260�HVWLPDWHG�GRZQVWUHDP�
HPLVVLRQV�IURP�FRDO OHDVLQJ�EXW GHFOLQHG�WR�HVWLPDWH�WKH�VRFLDO�FRVWV�RI�WKRVH�HPLVVLRQV�EDVHG�RQ�
LWV FRQFOXVLRQ WKDW�WKH�OHDVLQJ�SURJUDP�ZRXOG�KDYH�QR�HIIHFW�RQ�HPLVVLRQV�GXH�WR�VXEVWLWXWLRQ��WKH�
UHYLHZLQJ�FRXUW�H[SODLQHG�WKDW��

�7KLV�FRQFOXVLRQ�LV�LOORJLFDO��DQG�SODFHV�WKH�(QIRUFHPHQW�2IILFH
V�WKXPE�RQ�WKH�VFDOH�E\�LQIODWLQJ�
WKH�EHQHILWV�RI�WKH�DFWLRQ�ZKLOH�PLQLPL]LQJ�LWV�LPSDFWV��,W�LV�WKH�NLQG�RI��>L@QDFFXUDWH�HFRQRPLF�
LQIRUPDWLRQ��WKDW��PD\�GHIHDW�WKH�SXUSRVH�RI�>1(3$�DQDO\VLV@�E\�LPSDLULQJ�WKH�DJHQF\
V�
FRQVLGHUDWLRQ�RI�WKH�DGYHUVH�HQYLURQPHQWDO�HIIHFWV�DQG�E\�VNHZLQJ�WKH�SXEOLF
V�HYDOXDWLRQ�RI�WKH�
SURSRVHG�DJHQF\�DFWLRQ��´���

$QRWKHU GHFLVLRQ�ZKLFK�DOVR�LQYROYHG�260¶V�UHYLHZ�RI�FRDO�PLQLQJ�LPSDFWV�KHOG�WKDW�WKLV�UXOH�
ZDV�DOVR�DSSOLFDEOH�ZKHUH�260�KDG�GHFOLQHG�WR�HVWLPDWH�WKH�VRFLDO�FRVWV�RI�HPLVVLRQV�EHFDXVH�LW�
ZDV�XQFHUWDLQ�ZKHWKHU�HPLVVLRQV�ZRXOG�DFWXDOO\�EH�UHGXFHG�XQGHU�WKH�QR�DFWLRQ�DOWHUQDWLYH�GXH�
WR�WKH�SRVVLEO\�RI�HQHUJ\�PDUNHW�VXEVWLWXWLRQ��:KLOH�260�KDG�VKLIWHG�LWV�SRVLWLRQ�IURP�³QR�
LPSDFW´�WR�³XQFHUWDLQ�LPSDFW´�GXH�WR�VXEVWLWXWLRQ��WKH�FRXUW�IRXQG�WKDW�WKLV�ZDV�VWLOO�³DUELWUDU\�
DQG�FDSULFLRXV´�EHFDXVH�WKH�³DOWHUQDWLYH�VRXUFH�VXEVWLWXWLRQ�DVVXPSWLRQ�LV�QRW�VXSSRUWHG�E\�DQ\�
PDUNHW�GDWD��HYHQ�WKRXJK�PRGHOLQJ�V\VWHPV�H[LVW�WR�HYDOXDWH�PDUNHW�HIIHFWV�RI�FKDQJHV LQ�FRDO�
VXSSO\�´���

FKDOOHQJHG�WKH�VXSSOHPHQWDO�DQDO\VLV�RQ�WKH�JURXQGV�WKDW�67%�FRQWLQXHG�WR�UHO\�RQ�WKH�DVVXPSWLRQ�WKDW�³QRW�DOO�RI�
WKH«�WUDQVSRUWHG�FRDO�ZRXOG�UHSUHVHQW�QHZ�FRPEXVWLRQ��WKDW�VRPH�ZRXOG�EH�VLPSO\�D�VXEVWLWXWH�IRU�H[LVWLQJ�FRDO�
VXSSOLHV�´�0D\R�)RXQG��Y��6XUIDFH�7UDQVS��%G�������)��G������������WK�&LU�������� %XW�WKH�(LJKWK�&LUFXLW�XSKHOG�
67%¶V�UHYLHZ�DV�WKH�FRQFOXVLRQV�DERXW�PDUNHW�VXEVWLWXWLRQ�ZHUH�VXSSRUWHG�E\�TXDQWLWDWLYH�DQDO\VLV�DQG�HQHUJ\�
PDUNHW�PRGHOV��,G�
��� 6LHUUD�&OXE�Y��)(5&��1R�����������'�&��&LU������������TXDOLWDWLYH�GLVFXVVLRQ�RI�VXEVWLWXWLRQ�QRW�DGHTXDWH�
��� 3LQFLWH�
��� 0RQWDQD�(QYLURQPHQWDO�,QIRUPDWLRQ�&HQWHU�Y��260��1R�������FY��������'��0RQW������������:LOG(DUWK�
*XDUGLDQV�Y��=LQNH��:LOG(DUWK *XDUGLDQV Y� %/0 ����)��G���������WK�&LU��������
��� 0RQWDQD�(QYLURQPHQWDO�,QIRUPDWLRQ�&HQWHU�Y��260��1R�������FY��������'��0RQW���������� �LQWHUQDO�FLWDWLRQV�
RPLWWHG���1RWDEO\��LQ�DQ�($�SUHSDUHG�LQ�UHPDQG��260�UHYLVHG�LWV�DQQXDO�SURGXFWLRQ�DQG�HPLVVLRQV�HVWLPDWHV�
GRZQZDUGV��IURP�������PLOOLRQ�WRQV�WR����PLOOLRQ�WRQV�&2����\HDU���HYHQ�WKRXJK�WKH�VFRSH�DQG�GXUDWLRQ�RI�WKH�
DFWLRQ�KDG�QRW�FKDQJHG�DQG�WKH�WRWDO�SURMHFWHG�SURGXFWLRQ�RI�³VDOHDEOH´�FRDO�KDG�DFWXDOO\�LQFUHDVHG�IURP����PLOOLRQ�
WRQV�WR������PLOOLRQ�WRQV��DQG�WKHQ�UHSODFHG�WKH�VWDWHPHQW�DERXW�SHUIHFW�VXEVWLWXWLRQ�ZLWK�D�FODLP�WKDW�WKH�SURSRVDO�
ZRXOG�KDYH�D�³YHU\�VPDOO�LPSDFW´�RQ�HPLVVLRQV��7KLV�LOOXVWUDWHV�KRZ�HDVLO\�DJHQFLHV�FDQ�DGMXVW�WKHLU�TXDQWLWDWLYH�
DQDO\VLV�WR�DFKLHYH�DQ�LQWHQGHG�UHVXOW��6HH�
KWWSV���ZZZ�ZUFF�RVPUH�JRY�SURJUDPV�IHGHUDO/DQGV�1(3$B6LJQDO3HDNB($B��������������SGI DW���������
KWWSV���ZZZ�ZUFF�RVPUH�JRY�LQLWLDWLYHV�EXOO0RXQWDLQV0LQH�GRFXPHQWV�%XOO0RXQWDLQV0LQH($�SGI DW����
��� KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW�����FY������BILQGLQJV�DQG�UHFRPPHQGDWLRQV���SGI DW����
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,Q�DGGLWLRQ��DJHQFLHV�FDQQRW�MXVWLI\�FODLPV�RI�SHUIHFW�VXEVWLWXWLRQ�E\�UHO\LQJ�RQ�LQFRPSOHWH�RU�
LUUDWLRQDO�DQDO\VLV�RI�HQHUJ\�PDUNHWV��7KLV�ZDV�WKH�IRFXV�RI�WKH�7HQWK�&LUFXLW�&RXUW�RI�$SSHDOV¶�
GHFLVLRQ�LQ�:LOG(DUWK�*XDUGLDQV�Y��%/0��ZKLFK�FRQWDLQHG�RQH�RI�WKH�PRVW�GHWDLOHG�DVVHVVPHQWV�
RI�DQ�DJHQF\¶V�SHUIHFW�VXEVWLWXWLRQ�DUJXPHQW�WR�GDWH� 7KDW�FDVH�LQYROYHG�%/0¶V�(,6�IRU�FRDO�
OHDVHV�WKDW�ZRXOG�KDYH�H[WHQGHG�WKH�OLIH�RI�WZR�FRDO�PLQHV��WKH�³:ULJKW�$UHD´�PLQHV��WKDW�
DFFRXQWHG�IRU�QHDUO\�����RI�8�6��DQQXDO�GRPHVWLF�FRDO�SURGXFWLRQ���� %/0�KDG�TXDQWLILHG�
GRZQVWUHDP�HPLVVLRQV�IURP�FRPEXVWLRQ�RI�WKH�FRDO��DSSUR[LPDWHO\�����PLOOLRQ�WRQV�RI�DQQXDO�
&2� HPLVVLRQV�± URXJKO\����RI�8�6��WRWDO������HPLVVLRQV��EXW�FRQFOXGHG�WKDW�WKH�VDPH�DPRXQW�
RI�FRDO�ZRXOG�EH�VRXUFHG�IURP�HOVHZKHUH�LI�LW�GLG�QRW�DSSURYH�WKH�SURSRVHG�OHDVHV�DQG�WKXV�WKHUH�
ZDV�QR�GLIIHUHQFH�EHWZHHQ�WKH�SURSRVHG�DFWLRQ�DQG�WKH�QR�DFWLRQ�DOWHUQDWLYH�ZLWK�UHVSHFW�WR�FRDO�
SURGXFWLRQ�DQG�FRQVXPSWLRQ��7KXV��DV�QRWHG�E\�WKH�FRXUW��WKH�LVVXH�ZDV�QRW�WKDW�%/0�KDG�
FRPSOHWHO\�LJQRUHG�WKH�HIIHFWV�RI�LQFUHDVHG�FRDO�FRQVXPSWLRQ��EXW�UDWKHU�WKDW�LW�KDG�DQDO\]HG�
WKHP�LUUDWLRQDOO\����

7KH�FRXUW�IRXQG�WKDW�%/0¶V�³ORQJ�ORJLFDO�OHDS�SUHVXPHV�WKDW�HLWKHU�WKH�UHGXFHG�VXSSO\�ZLOO�KDYH�
QR�LPSDFW�RQ�SULFH��RU�WKDW�DQ\�LQFUHDVH�LQ�SULFH�ZLOO�QRW�PDNH�RWKHU�IRUPV�RI�HQHUJ\�PRUH�
DWWUDFWLYH�DQG�GHFUHDVH�FRDO
V�VKDUH�RI�WKH�HQHUJ\�PL[��HYHQ�VOLJKWO\´�DQG IRXQG�WKDW�WKLV
DVVXPSWLRQ�ODFNHG�DQ\�VXSSRUW LQ�WKH�DGPLQLVWUDWLYH�UHFRUG��7KH�FRXUW�H[SODLQHG�

%/0�GLG�QRW�SRLQW�WR�DQ\�LQIRUPDWLRQ��RWKHU�WKDQ�LWV�RZQ�XQVXSSRUWHG�VWDWHPHQWV��LQGLFDWLQJ�WKDW�
WKH�QDWLRQDO�FRDO�GHILFLW�RI�����PLOOLRQ�WRQV�SHU�\HDU�LQFXUUHG�XQGHU�WKH�QR�DFWLRQ�DOWHUQDWLYH�FRXOG�
EH�HDVLO\�ILOOHG�IURP�HOVHZKHUH��RU�DW�D�FRPSDUDEOH�SULFH��,W�GLG�QRW�UHIHU�WR�WKH�QDWLRQ
V�VWRUHV�RI�
FRDO�RU�WKH�UDWHV�DW�ZKLFK�WKRVH�VWRUHV�PD\�EH�H[WUDFWHG��1RU�GLG�WKH�%/0�DQDO\]H�WKH�VSHFLILF�
GLIIHUHQFH�LQ�SULFH�EHWZHHQ�35%�FRDO�DQG�RWKHU�VRXUFHV��VXFK�D�SULFH�GLIIHUHQFH�ZRXOG�HIIHFW�>VLF@�
VXEVWLWXWDELOLW\����

7KH�FRXUW�DOVR�QRWHG�WKDW�%/0¶V�DVVXPSWLRQ�ZDV�FRQWUDGLFWHG�E\�RQH�RI�WKH�SULQFLSOH UHVRXUFHV�
RQ�ZKLFK�LW�UHOLHG��WKH�(,$¶V������(QHUJ\�2XWORRN��:KLOH�WKH�UHSRUW�JHQHUDOO\�SUHGLFWHG�DQ�
LQFUHDVH�LQ�FRDO�SURGXFWLRQ��LW�DOVR�IRXQG�WKDW�GLIIHUHQW�DVVXPSWLRQV�IRU�FRDO�PLQLQJ�DQG�
WUDQVSRUWDWLRQ�FRVWV�DIIHFWHG�GHOLYHUHG�FRDO�SULFHV�DQG�GHPDQG��DQG�WKDW�KLJKHU�FRDO�FRVWV�UHVXOWHG�
LQ�PXFK�ORZHU�8�6��FRDO�FRQVXPSWLRQ��7KXV��WKH�FRXUW�IRXQG�WKDW ³WKH�>(,$@�UHSRUW�VXSSRUWV�ZKDW�
RQH�PLJKW�LQWXLWLYHO\ DVVXPH��ZKHQ�FRDO�FDUULHV�D�KLJKHU�SULFH��IRU�ZKDWHYHU�UHDVRQ�WKDW�PD\�EH��
WKH�QDWLRQ�EXUQV�OHVV�FRDO�LQ�IDYRU�RI�RWKHU�VRXUFHV�´���

7KH�FRXUW�KHOG�WKDW %/0¶V�³EODQNHW�DVVHUWLRQ�WKDW�FRDO�ZRXOG�EH�VXEVWLWXWHG�IURP�RWKHU�VRXUFHV��
XQVXSSRUWHG�E\�KDUG�GDWD´�GLG�QRW�SURYLGH�VXIILFLHQW�LQIRUPDWLRQ�WR�SHUPLW�D�UHDVRQHG�FKRLFH�
EHWZHHQ�WKH�SUHIHUUHG�DOWHUQDWLYH�DQG�WKH�QR�DFWLRQ�DOWHUQDWLYH���� ,Q�DGGLWLRQ��WKH�FRXUW�QRWHG�
WKDW��HYHQ�LI�%/0�DJHQF\�KDG�KDUG�GDWD�WR�VXSSRUW�WKLV�VWDWHPHQW��³ZH�ZRXOG�VWLOO�FRQFOXGH�
WKLV SHUIHFW VXEVWLWXWLRQ DVVXPSWLRQ�DUELWUDU\�DQG�FDSULFLRXV�EHFDXVH�WKH�DVVXPSWLRQ�LWVHOI�LV�
LUUDWLRQDO��L�H���FRQWUDU\�WR�EDVLF�VXSSO\�DQG�GHPDQG�SULQFLSOHV��´��� 7KH�FRXUW�FRQFOXGHG�WKDW�LW�

��� :LOG(DUWK *XDUGLDQV Y� %/0 ����)��G���������WK�&LU�������
��� ,G� DW������
��� :LOG(DUWK *XDUGLDQV Y� %/0�������)��G���������������WK�&LU�������
��� $GG�SLQFLWH�
��� ,G��DW������
��� ,G��DW������
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ZDV ³DQ�DEXVH�RI�GLVFUHWLRQ´�WR�UHO\�RQ�VXFK�D�EDVHOHVV�HFRQRPLF�DVVXPSWLRQ�WR�GLVWLQJXLVK�
EHWZHHQ�WKH�QR�DFWLRQ�DQG�SUHIHUUHG�DOWHUQDWLYHV����

$QRWKHU�NH\�WDNHDZD\�IURP�:LOG(DUWK�*XDUGLDQV�Y��%/0 LV�WKDW�SHUIHFW�VXEVWLWXWLRQ�FODLPV�DUH�
UHDGLO\�GLVWLQJXLVKDEOH�IURP�RWKHU�W\SHV�RI�DJHQF\�DVVXPSWLRQV�WKDW�ZDUUDQW�MXGLFLDO�GHIHUHQFH�
7KH�SULPDU\�DXWKRULW\�RQ�WKLV�LVVXH�LV�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�%DOWLPRUH *DV�	�(OHFWULF�&R��
Y��15'&��ZKLFK�XSKHOG�WKH�1XFOHDU�5HJXODWRU\�&RPPLVVLRQ��15&�¶V�FRQFOXVLRQ�WKDW�SHUPDQHQW�
QXFOHDU�ZDVWH�VWRUDJH�ZRXOG�QRW�KDYH�D�VLJQLILFDQW HQYLURQPHQWDO�LPSDFW��ZKLFK�ZDV�EDVHG�RQ�
WKH�&RPPLVVLRQ¶V�DVVXPSWLRQ�WKDW�ZDVWH�UHSRVLWRULHV�ZRXOG�SHUIRUP�SHUIHFWO\���� 7KHUH��WKH�
6XSUHPH�&RXUW�GHIHUUHG�WR 15&¶V�DVVXPSWLRQ�EHFDXVH������LW�KDG�D�OLPLWHG�SXUSRVH�LQ�WKH�RYHUDOO�
HQYLURQPHQWDO�DQDO\VLV��L�H���LW�ZDV�QRW�WKH�NH\�WR�GHFLGLQJ�EHWZHHQ�WZR�DOWHUQDWLYHV������RYHUDOO��
WKH�DJHQF\
V�HVWLPDWLRQ�RI�WKH�HQYLURQPHQWDO�HIIHFWV�ZDV�RYHUVWDWHG��VR�WKLV�VLQJOH�DVVXPSWLRQ�
GLG�QRW�GHWHUPLQH�WKH�RYHUDOO�GLUHFWLRQ�WKH�1(3$�DQDO\VLV�WRRN��DQG�����FRXUWV�DUH�PRVW�
GHIHUHQWLDO�WR�DJHQF\�GHFLVLRQV�EDVHG�QRW�MXVW�RQ�³VLPSOH�ILQGLQJV�RI�IDFW�´�EXW�LQ�WKH�DJHQF\
V�
³VSHFLDO�H[SHUWLVH��DW�WKH�IURQWLHUV�RI�VFLHQFH�´���

$SSO\LQJ�WKRVH�IDFWRUV�WR�%/0¶V�SHUIHFW�VXEVWLWXWLRQ�DVVXPSWLRQ��WKH���WK &LUFXLW�&RXUW RI�
$SSHDOV�IRXQG�WKDW�

+HUH��WKH�%/0
V�VXEVWLWXWLRQ�DVVXPSWLRQ�DSSHDUV�WR�EH�TXLWH�GLIIHUHQW�IURP�WKH�
&RPPLVVLRQ
V�]HUR�UHOHDVH�DVVXPSWLRQ�XQGHU�WKH�WKUHH�IDFWRU�DQDO\VLV�LQ�%DOWLPRUH�*DV��
)LUVW��WKH�%/0
V�SHUIHFW�VXEVWLWXWLRQ�DVVXPSWLRQ�ZDV�NH\�WR�WKH�XOWLPDWH�GHFLVLRQ�WR�RSHQ�
ELGGLQJ�RQ�WKH�OHDVHV��,Q�HDFK�RI�WKH�IRXU�52'V��WKH�³5HDVRQV�IRU�'HFLVLRQ´�VHFWLRQ�ILUVW�
GLVFXVVHV�WKH�OHDVHV
�HIIHFW�RQ�FRDO�FRPEXVWLRQ�LQ�WKH�QDWLRQ�RYHUDOO��WKHQ�OLVWV�WKH�RWKHU�
IDFWV�WKDW�LQIOXHQFHG�LWV�GHFLVLRQ�LQ�EXOOHW�SRLQWV��,Q�HDFK�52'��WKH�GLVFXVVLRQ�RSHQV�ZLWK�
WKH�DVVHUWLRQ�WKDW��³'HQ\LQJ�WKLV�SURSRVHG�FRDO�OHDVLQJ�LV�QRW�OLNHO\�WR�DIIHFW�FXUUHQW�RU�
IXWXUH�GRPHVWLF�FRDO�FRQVXPSWLRQ�XVHG�IRU�HOHFWULF�JHQHUDWLRQ�´�3ULRULWL]LQJ�WKH�FDUERQ�
HPLVVLRQV�DQG�JOREDO�ZDUPLQJ�DQDO\VLV�LQ�WKH�52'V�VXJJHVWV�WKDW�WKLV�TXHVWLRQ�ZDV�
FULWLFDO�WR�WKH�GHFLVLRQ�WR�RSHQ�WKH�OHDVHV�IRU�ELGGLQJ��3ULRULWL]LQJ�WKH�SHUIHFW�VXEVWLWXWLRQ�
DVVXPSWLRQ�ZLWKLQ�WKDW�DQDO\VLV�VXJJHVWV�LW�ZDV�FULWLFDO�WR�GHFLGLQJ�EHWZHHQ�WZR�
DOWHUQDWLYHV��ZKHWKHU�RU�QRW�WR�LVVXH�WKH�OHDVHV��7KH�SHUIHFW�VXEVWLWXWLRQ�DVVXPSWLRQ�ZDV�
PRUH�WKDQ�D�³PHUH�IO\VSHFN´�LQ�WKH�%/0
V�1(3$�DQDO\VLV��

6HFRQG��WKH�%/0
V�FDUERQ�HPLVVLRQV�DQDO\VLV�VHHPV�WR�EH�OLEHUDO��L�H���XQGHUHVWLPDWHV�WKH�
HIIHFW�RQ�FOLPDWH�FKDQJH���7KH�52'V�DVVXPH�WKDW�FRDO�ZLOO�FRQWLQXH�WR�EH�D�PXFK�XVHG�
VRXUFH�RI�IXHO�IRU�HOHFWULFLW\�DQG�WKDW�FRDO�XVH�ZLOO�LQFUHDVH�ZLWK�SRSXODWLRQ�VL]H��:H�GR�
QRW�RZH�WKH�%/0�DQ\�JUHDWHU�GHIHUHQFH�RQ�WKH�TXHVWLRQ�DW�LVVXH�KHUH�EHFDXVH�LW�GRHV�QRW�
LQYROYH�³WKH�IURQWLHUV�RI�VFLHQFH�´�7KH�%/0�DFNQRZOHGJHG�WKDW�FOLPDWH�FKDQJH�LV�D�
VFLHQWLILFDOO\�YHULILHG�UHDOLW\��&OLPDWH�VFLHQFH�PD\�EH�EHWWHU�LQ������WKDQ�LQ������ZKHQ�
WKH�)(,6�EHFDPH�DYDLODEOH��EXW�LW�LV�QRW�D�VFLHQWLILF�IURQWLHU�DV�GHILQHG�E\�WKH�6XSUHPH�
&RXUW�LQ�%DOWLPRUH�*DV��L�H���DV�EDUHO\�HPHUJHQW�NQRZOHGJH�DQG�WHFKQRORJ\��0RUHRYHU��
WKH�FOLPDWH�PRGHOLQJ�WHFKQRORJ\�H[LVWV��WKH�1(06�SURJUDP�LV�DYDLODEOH�IRU�WKH�%/0�WR�
XVH����

��� ,G��DW���������
��� %DOWLPRUH *DV 	 (OHFWULF &R� Y� 15'&� ��� 8�6� ��� ��� 6�&W� ����� �� /�(G��G ��� ������
��� ,G��DW����±��������6�&W�������
��� :LOG(DUWK�*XDUGLDQV�Y��%/0� ����)��G�����������±������WK�&LU�������
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$OWKRXJK�WKH�FRXUW�UHPDQGHG�WR�WKH�DJHQF\�WR�PRGLI\�DQG�VXSSOHPHQW�LWV�DQDO\VLV��LW�GHFOLQHG�WR�
VSHFLI\ WKH�H[DFW�DSSURDFK�WKDW�%/0�PXVW�WDNH��7KH�FRXUW�KHOG�WKDW��³1(3$�GRHV�QRW�UHTXLUH�
DJHQFLHV�WR�DGRSW�DQ\�SDUWLFXODU�LQWHUQDO�GHFLVLRQPDNLQJ�VWUXFWXUH´��� DQG�WKDW�³>F@KRRVLQJ�QRW�WR�
DGRSW�D PRGHOLQJ�WHFKQLTXH�GRHV�QRW�UHQGHU�WKH�%/0
V�(,6�DUELWUDU\�DQG�FDSULFLRXV��LWV�LUUDWLRQDO�
DQG�XQVXSSRUWHG�VXEVWLWXWLRQ�DVVXPSWLRQ�GRHV�´���

0RVW�RI�WKH�FDVH�ODZ�DGGUHVVLQJ�SHUIHFW�VXEVWLWXWLRQ�FODLPV�DV�DSSOLHG�WR�GRZQVWUHDP�HPLVVLRQV�
LV�FRQVLVWHQW�ZLWK�WKH�SULQFLSOHV�GHVFULEHG�DERYH���� ,Q�VXP��FRXUWV�KDYH�ULJKWIXOO\�UHMHFWHG�
SHUIHFW�VXEVWLWXWLRQ�DUJXPHQWV�LQ�WKH�FRQWH[W�RI�ERWK�IRVVLO�IXHO�SURGXFWLRQ�DQG�WUDQVSRUWDWLRQ�
DSSURYDOV��+RZHYHU� )(5&�KDV�QRQHWKHOHVV UHOLHG RQ�XQVXEVWDQWLDWHG�SHUIHFW�VXEVWLWXWLRQ�
DUJXPHQWV�DV�WKH�EDVLV�IRU�HLWKHU�H[FOXGLQJ�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�IURP�LWV�
HQYLURQPHQWDO�UHYLHZV RU HOVH GLVFRXQWLQJ�WKHLU�LPSRUWDQFH�LQ�LWV�VLJQLILFDQFH�DQDO\VLV��7KHUH�
KDYH�EHHQ�D�QXPEHU�RI�ODZVXLWV�SHQGLQJ�DJDLQVW�)(5&�GXH�WR�WKLV�SUDFWLFH���� )(5&¶V�SRVLWLRQ�
KDV�EHHQ�WKDW�LW�³D�FDXVDO�UHODWLRQVKLS�VXIILFLHQW�WR�ZDUUDQW�&RPPLVVLRQ�DQDO\VLV�RI�WKH�QRQ�
SLSHOLQH�DFWLYLW\�>L�H���SURGXFWLRQ�DQG�FRQVXPSWLRQ@�DV�DQ�LQGLUHFW�LPSDFW�ZRXOG�RQO\�H[LVW�LI�WKH�
SURSRVHG�SLSHOLQH�ZRXOG�WUDQVSRUW�QHZ�SURGXFWLRQ�IURP�D�VSHFLILHG�SURGXFWLRQ�DUHD�DQG�WKDW�
SURGXFWLRQ�ZRXOG�QRW�RFFXU�LQ�WKH�DEVHQFH�RI�WKH�SURSRVHG�SLSHOLQH��L�H���WKHUH�ZLOO�EH�QR�RWKHU�
ZD\�WR�PRYH�WKH�JDV��´��� )(5&�KDV�VLPXOWDQHRXVO\�DUJXHG�LW��LW�LV�XQNQRZQ�² DQG�YLUWXDOO\�
XQNQRZDEOH�² ZKHWKHU�WKH�JDV�WR�EH�WUDQVSRUWHG�RQ�>D�VSHFLILF�SLSHOLQH@ ZLOO�FRPH�IURP�QHZ�RU�

��� ,G��DW�������FLWLQJ�%DOW��*DV������8�6��DW����������6�&W��������VHH�DOVR�8WDKQV������)��G�DW�������
��� ,G��DW������
��� 7KHUH�LV�RQH�XQSXEOLVKHG�RSLQLRQ�IURP�WKH�'�&��&LUFXLW�&RXUW�RI�$SSHDOV�WKDW�GRHVQ¶W�IXOO\�UHIOHFW�WKHVH�VDPH�
SULQFLSOHV��7KDW�FDVH�LQYROYHG�D�VLWXDWLRQ�VLPLODU�WR�WKDW�ZKLFK�KDV�DULVHQ�LQ�WKH�FRQWH[W�RI�FRDO�OHDVHV��)(5&�
TXDQWLILHG�GRZQVWUHDP�HPLVVLRQV�IRU�D�SURSRVHG�SLSHOLQH�SURMHFW�EXW�WKHQ�VWDWHG�WKDW���L��DFWXDO�HPLVVLRQV�ZRXOG�EH�
IXOO\�RIIVHW�E\�RWKHU�VRXUFHV�RI�QDWXUDO�JDV��UHVXOWLQJ�LQ�QR�FKDQJH�LQ�*+*�HPLVVLRQV��DQG��LL��WKH�GRZQVWUHDP�
HIIHFWV�DUH�³QRW�UHDVRQDEO\�IRUHVHHDEOH´�DQG�³QRW�LQGLUHFW�LPSDFWV´�DQG�WKH�FRPPLVVLRQ�ZDV�PHUHO\ TXDQWLI\LQJ�
GRZQVWUHDP�HPLVVLRQV�³RXWVLGH�WKH�VFRSH�RI�>LWV@�1(3$�DQDO\VLV�´ 3HWLWLRQHUV�FODLPHG�WKDW�WKLV�ZDV�QRW�DQ�DGHTXDWH�
DVVHVVPHQW�RI�GRZQVWUHDP�LPSDFWV��7KH�'�&��&LUFXLW��KRZHYHU��KHOG�WKDW�LW�ZDV�QRW�QHFHVVDU\�WR�FRQVLGHU�
3HWLWLRQHU¶V�DUJXPHQWV�DERXW�ZKHWKHU�DQ�LQFUHDVH�LQ�GRZQVWUHDP�HPLVVLRQV�ZDV�IRUHVHHDEOH�EHFDXVH�³)(5&�
SURYLGHG�DQ�HVWLPDWH�RI�WKH�XSSHU�ERXQG�RI�HPLVVLRQV�UHVXOWLQJ�IURP�HQG�XVH�FRPEXVWLRQ�´�7KXV��WKH�FRXUW�XSKHOG�
)(5&¶V�DQDO\VLV�ZLWKRXW�UHDOO\�FRQIURQWLQJ�ZKHWKHU�)(5&¶V�FRQFOXVLRQV�DERXW�SHUIHFW�VXEVWLWXWLRQ�ZHUH�UHDVRQDEOH�
RU�VXSSRUWHG�E\�WKH�UHFRUG���7KHUH��6HH��H�J���$SSDODFKLDQ�9RLFHV�Y��)HGHUDO�(QHUJ\�5HJXODWRU\�&RPPLVVLRQ��1R��
���������'�&��&LU�������������
��� 6HYHUDO�RI�WKHVH�ODZVXLWV�FKDOOHQJH�XQVXEVWDQWLDWHG�DVVXPSWLRQV�IURP�)(5&�DERXW�WKH�HIIHFW�RI�SLSHOLQH�
DXWKRUL]DWLRQV�RQ�IRVVLO�IXHO�SURGXFWLRQ�DQG�FRQVXPSWLRQ��LQFOXGLQJ�DVVXPSWLRQV�WKDW�SLSHOLQH�GHYHORSPHQW�GRHV�QRW�
LQGXFH�XSVWUHDP�QDWXUDO�JDV�SURGXFWLRQ��RU�GRZQVWUHDP�FRQVXPSWLRQ��DQG�DVVXPSWLRQV�WKDW�SLSHOLQH�GHYHORSPHQW�
PD\�DFWXDOO\�UHGXFH�HPLVVLRQV�E\�RIIVHWWLQJ�WKH�XVH�RI�KLJKHU�FDUERQ�HPLWWLQJ�IXHOV�VXFK�DV�FRDO�DQG�IXHO�RLO��6HH��
H�J���&DWVNLOO�0RXQWDLQNHHSHU��,QF��Y��)HG��(QHUJ\�5HJXODWRU\�&RPP¶Q��1R�����������G�&LU������������$OOHJKHQ\�
'HIHQVH�3URMHFW�Y��)HGHUDO�(QHUJ\�5HJXODWRU\�&RPPLVVLRQ��1R��������� �'�&��&LU������������'HODZDUH�5LYHUNHHSHU�
1HWZRUN�Y��)(5&��1R�����������'�&��&LU�����������$�ODZVXLW�KDV�DOVR�EHHQ�ILOHG�DJDLQVW�WKH�8�6��$UP\�&RUSV�RI�
(QJLQHHUV��86$&(��IRU DXWKRUL]LQJ�DFWLYLWLHV�UHTXLUHG�IRU�WKH�FRQVWUXFWLRQ�RI�DQ�RLO�SLSHOLQH�ZLWKRXW�FRQGXFWLQJ�D�
1(3$�DQDO\VLV�WR�HYDOXDWH��DPRQJ�RWKHU�WKLQJV��³WKH�FOLPDWH�LPSDFWV�RI�µORFNLQJ�LQ¶�IXWXUH�UHOLDQFH�RQ�IRVVLO�IXHOV�
ZLWK�D�PDVVLYH�LQIUDVWUXFWXUH�LQYHVWPHQW�´ $WFKDIDOD\D�%DVLQNHHSHU�Y��8�6��$UP\�&RUSV�RI�(QJLQHHUV��1R�����
�������0�'��/$����WK�&LU������������$OVR�± QXPHURXV�DGPLQLVWUDWLYH�DFWLRQV�FKDOOHQJHV�LQYROYLQJ�)(5&�IDLOXUH�WR�
TXDQWLI\�GLVFORVH��,Q�UH�3HQQ(DVW�3LSHOLQH��,Q�UH�$WODQWLF�&RDVW�3LSHOLQH��,Q�UH�0RXQWDLQ�9DOOH\�3LSHOLQH��,Q�UH�
$OJRQTXLQ�*DV�7UDQVPLVVLRQ��,Q�UH�'RPLQLRQ�7UDQVPLVVLRQ�
��� KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW���������BSHWLWLRQ�IRU�UHYLHZ�SGI�DW��������
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H[LVWLQJ�SURGXFWLRQ´�DQG�³DEVHQW�WKDW�EDVLF�LQIRUPDWLRQ��LW�LV�QHDUO\�LPSRVVLEOH�WR�DVVHVV�ZKHWKHU�
WKHUH�ZLOO�EH�DQ\�DGGLWLRQDO�SURGXFWLRQ�DFWLYLWLHV�LQ�FRQQHFWLRQ�ZLWK�WKH�JDV�WR�EH�WUDQVSRUWHG�RQ�
WKH�3URMHFW����� ,Q�DGGLWLRQ��)(5&�PDLQWDLQV�WKDW��³HYHQ�DFFHSWLQJ��DUJXHQGR��WKDW�D�VSHFLILF�
SLSHOLQH�SURMHFW�ZLOO�FDXVH�QDWXUDO�JDV�SURGXFWLRQ��VXFK�SRWHQWLDO�LPSDFWV��LQFOXGLQJ�*+*�
HPLVVLRQV�LPSDFWV��UHVXOWLQJ�IURP�VXFK�SURGXFWLRQ�DUH�QRW�UHDVRQDEO\�IRUHVHHDEOH�´���
)(5&¶V�SRVLWLRQ ZLWK�UHVSHFW�WR�ERWK�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�LV�XQWHQDEOH����
*UDQWHG��FRXUWV�KDYH�QRW�VSHFLILFDOO\�DFFHSWHG�RU�UHMHFWHG�SHUIHFW�VXEVWLWXWLRQ�FODLPV�DV�DSSOLHG�
WR�XSVWUHDP HPLVVLRQV�IURP�QDWXUDO�JDV�WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH���� DQG�WKH�'�&��&LUFXLW�
GHIHUUHG�WR�)(5&¶V�FRQFOXVLRQ�WKDW�LW�ODFNHG�WKH�LQIRUPDWLRQ�QHFHVVDU\�WR�GHWHUPLQH�ZKHWKHU�DQ�
LQFUHDVH�LQ�QDWXUDO�JDV�WUDQVSRUWDWLRQ�FDSDFLW\�ZRXOG�FDXVH�DQ�LQFUHDVH�LQ�QDWXUDO�JDV�SURGXFWLRQ�
LQ�%LUFNKHDG�Y��)(5& �ZKLFK�LV�YHU\�VLPLODU�WR�DUJXPHQWV�WKDW�ZHUH�UHMHFWHG�E\�RWKHU�FRXUWV���
%XW�LQ�WKDW�FDVH��WKH�'�&��&LUFXLW�DOVR VWDWHG WKDW�)(5&�ZDV�³ZURQJ�WR�VXJJHVW�WKDW�GRZQVWUHDP�
HPLVVLRQV�DUH�QRW�UHDVRQDEO\�IRUHVHHDEOH�VLPSO\�EHFDXVH�WKH�JDV�WUDQVSRUWHG�E\�WKH�3URMHFW�PD\�
GLVSODFH�H[LVWLQJ�QDWXUDO�JDV�VXSSOLHV�RU�KLJKHU�HPLWWHU�IXHOV´�DQG�GHVFULEHG�WKLV�SRVLWLRQ�DV�D�
³WRWDO�QRQ�VHTXLWXU�´��� 7KH�VDPH�ILQGLQJ�VKRXOG�DSSO\�WR�XSVWUHDP�HPLVVLRQV�

)RU�UHDVRQV�GLVFXVVHG�LQ�3DUWV�,,�DQG�,,,��ZH�EHOLHYH�WKDW�WKH�GLIIHUHQWLDO�WUHDWPHQW�RI�XSVWUHDP�
DQG�GRZQVWUHDP�HPLVVLRQV�LQ�UHYLHZV�IRU�IRVVLO�IXHO�WUDQVSRUWDWLRQ�SURMHFWV�LV�LOORJLFDO��LI�WKH�
SURMHFW�FDXVHV�DQ�LQFUHDVH�LQ�FRQVXPSWLRQ�RI�D�IXHO��WKHQ�WKHUH�PXVW�EH�D�FRUUHVSRQGLQJ�LQFUHDVH�
LQ�SURGXFWLRQ�RI�WKDW�IXHO��&RXUWV�VKRXOG�WKHUHIRUH�DSSO\ WKH�VDPH�VFUXWLQ\�WR�SHUIHFW�VXEVWLWXWLRQ�
DUJXPHQWV�XVHG�WR�MXVWLI\�RPLWWLQJ�XSVWUHDP�HPLVVLRQV�IURP�WKH�DQDO\VLV�

�� (QHUJ\�0DUNHW�$QDO\VLV�DQG�*+*�(PLVVLRQV

,Q�UHVSRQVH�WR�MXGLFLDO�GHFLVLRQV��DJHQFLHV�KDYH�DOVR�VKRZQ�VRPH JUHDWHU�UHOLDQFH�RQ�HQHUJ\�
PDUNHW�PRGHOV�WR�TXDQWLWDWLYHO\ HVWLPDWH�HQHUJ\�VXEVWLWXWLRQ�DQG�QHW�HPLVVLRQV�LPSDFWV��7KH�
KLJKO\�WHFKQLFDO�QDWXUH�RI�WKHVH�HQHUJ\�PDUNHW�DQDO\VHV VWDQG�LQ�FRQWUDVW�WR�WKH�EOXQW�LQVWUXPHQW�
RI�³SHUIHFW�VXEVWLWXWLRQ´�DUJXPHQWV��PD\�ZHOO�ZDUUDQW PRUH�GHIHUHQFH�IURP WKH�FRXUWV� 7KXV�IDU��
WKHUH�KDYH�EHHQ DW�OHDVW�WKUHH FDVHV�LQ�ZKLFK�FRXUWV�KDYH�LVVXHG�GHFLVLRQV�RQ�WKH�DGHTXDF\�RI�

��� KWWSV���ZZZ�HHQHZV�QHW�VWRULHV������������SULQW
��� KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW���������BSHWLWLRQ�IRU�UHYLHZ�SGI�DW��������
��� 7KH�HIIHFW�RI�QDWXUDO�JDV�WUDQVSRUWDWLRQ�SURMHFWV�DQG�FRQVXPSWLRQ�LV�UHDVRQDEO\�IRUHVHHDEOH��DQG�WRROV�DUH�
DYDLODEOH�WR�HVWLPDWH�WKH�HIIHFW�RI�LQFUHDVLQJ�QDWXUDO�JDV�WUDQVSRUW�FDSDFLW\�RQ�IRVVLO�IXHO�SURGXFWLRQ�DQG�
FRQVXPSWLRQ�DQG�WKH�FRUUHVSRQGLQJ�HPLVVLRQV��,I�)(5&�XVHV�WKHVH�WRROV�DQG�ILQGV�WKDW�D�QDWXUDO�JDV�WUDQVSRUWDWLRQ�
SURMHFW�ZLOO�KDYH�QR�LPSDFW�RQ�QDWXUDO�JDV�SURGXFWLRQ�RU�FRQVXPSWLRQ�EHFDXVH�WKH�JDV�ZLOO�VLPSO\�EH�WUDQVSRUWHG�YLD�
GLIIHUHQW�FKDQQHOV��WKHQ�WKLV�UDLVHV�DQ�LPSRUWDQW�TXHVWLRQ�DERXW�KRZ�)(5&�FDQ�MXVWLI\�D�ILQGLQJ�RI�SXEOLF�QHHG�IRU�
WKH�SLSHOLQH�SURMHFW�
��� 7KH�1LQWK�&LUFXLW�&RXUW�RI�$SSHDOV�GLG�UHTXLUH�FRQVLGHUDWLRQ�RI�XSVWUHDP�HPLVVLRQV�LQ�1��3ODLQV�5HV��&RXQFLO��
,QF��Y��67%��+RZHYHU��EHFDXVH�SHWLWLRQHUV�DUJXHG�WKDW�XSVWUHDP�HPLVVLRQV�VKRXOG�EH�HYDOXDWHG�DV�FXPXODWLYH UDWKHU
WKDQ�LQGLUHFW�HIIHFWV��WKH�FRXUW�GLG�QRW�FRQIURQW�TXHVWLRQV�SHUWDLQLQJ�WR�FDXVDWLRQ�DQG�SHUIHFW�VXEVWLWXWLRQ��1��3ODLQV�
5HV��&RXQFLO��,QF��Y��6XUIDFH�7UDQVS��%G�������)��G��������������WK�&LU���������
��� %LUFNKHDG�DW����
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VXFK�DQDO\VHV���� DV�ZHOO�DV�D�QXPEHU�RI�XQGHFLGHG�FDVHV�ZKLFK�ZLOO�IXUWKHU�UHLQIRUFH�DQG�VKDSH�
DJHQF\�REOLJDWLRQV�LQ�WKLV�FRQWH[W����

7KHUH�DUH�VHYHUDO�LQWHUUHODWHG�TXHVWLRQV�SHUWDLQLQJ�WR�WKH�OHJDO�DGHTXDF\�RI�DJHQFLHV¶�HQHUJ\�
PDUNHW�DQDO\VHV��LQFOXGLQJ���L��ZKHWKHU�WKH�DJHQF\�KDV�PDGH�UHDVRQDEOH�DVVXPSWLRQV�DERXW�WKH�
WHFKQLFDO�SDUDPHWHUV�XVHG�WR�SURMHFW�HQHUJ\�SULFHV��GHPDQG��DQG�FRQVXPSWLRQ���LL��ZKHWKHU�DQG�
XQGHU�ZKDW�FLUFXPVWDQFHV�WKH�DJHQF\ KDV�D�GXW\�WR�XSGDWH�RU�VXSSOHPHQW�LWV�DQDO\VLV�WR�UHIOHFW�
QHZ�GHYHORSPHQWV�VXFK�DV�FKDQJHV�LQ�FOLPDWH�SROLF\��DQG��LLL��ZKHWKHU�WKH�DQDO\VLV�LV�VXIILFLHQWO\�
WDLORUHG�WR�WKH�SURSRVDO�XQGHU�UHYLHZ��7KH�ODWWHU�WZR�TXHVWLRQV�DUH�PRVW�OLNHO\�WR�DULVH�ZKHUH�DQ
DJHQF\�KDV�WLHUHG�LWV�DQDO\VLV�WR�DQ�HDUOLHU�SURJUDPPDWLF�UHYLHZ�

5HJDUGLQJ�WKH�UHDVRQDEOHQHVV�RI�WHFKQLFDO�SDUDPHWHUV��DJHQFLHV�PXVW�XVH�SDUDPHWHUV�WKDW�DUH�
UHDVRQDEO\�FORVH�WR�UHDO�ZRUOG�FRQGLWLRQV�LQ�WKHLU�HQHUJ\�PDUNHW�PRGHOV�LQ�RUGHU�WR�JHQHUDWH�
ILQGLQJV�WKDW�DUH�DFFXUDWH�HQRXJK�WR�VXSSRUW�LQIRUPHG�GHFLVLRQ�PDNLQJ��&RXUWV�KDYH RQO\�EHJXQ�
WR�GHILQH�ZKDW�LV�³UHDVRQDEOH´�LQ�WKLV�FRQWH[W��ZLWK�GHFLVLRQV�DGGUHVVLQJ�WKH�DGHTXDF\�RI�
DVVXPSWLRQV�SHUWDLQLQJ�WR�HQHUJ\�VXEVWLWXWHV DQG�HQHUJ\�SULFH�DQG�GHPDQG�IRUHFDVWV��

$V�D�WKUHVKROG�LVVXH��ZH�DUJXH�WKDW�WKH�LQFOXVLRQ�RI�QRQ�IRVVLO�IXHO�HQHUJ\�UHVRXUFHV��SDUWLFXODUO\�
UHQHZDEOH�HQHUJ\��DV�SRWHQWLDO�HQHUJ\�VXEVWLWXWHV�LV�HVVHQWLDO�IRU�DQ�DFFXUDWH�DQDO\VLV��([FOXGLQJ�
RWKHU�HQHUJ\�VRXUFHV IURP�WKH�DQDO\VLV LV�WDQWDPRXQW�WR�DVVXPLQJ WKDW�ZH�LQKDELW�D�ZRUOG�ZKHUH�
IRVVLO�IXHOV�DUH�WKH�RQO\�HQHUJ\�VRXUFHV��DQG�WKLV�DVVXPSWLRQ�LQHYLWDEO\�OHDGV�WR�XQGHUHVWLPDWLRQ�
RI�WKH�HIIHFWV�RI�IRVVLO�IXHO�VXSSO\��&RQVLGHU�D�SURSRVDO�WR�LQFUHDVH�QDWXUDO�JDV�VXSSO\��VXFK�D�
SURSRVDO ZRXOG DOPRVW�FHUWDLQO\�GHFUHDVH�*+* HPLVVLRQV�LQ�D�ZRUOG�ZKHUH�IRVVLO�IXHOV�DUH�WKH�
RQO\�HQHUJ\�VRXUFH��DV�QDWXUDO�JDV�GLVSODFHV�KLJKHU�HPLWWLQJ�FRDO���EXW�PD\�DFWXDOO\�LQFUHDVH�
*+*�HPLVVLRQV�LQ�D�ZRUOG�ZLWK�RWKHU�HQHUJ\�UHVRXUFHV��DV�QDWXUDO�JDV�PD\�GLVSODFH�]HUR�
HPLWWLQJ�UHQHZDEOH�HQHUJ\�VRXUFHV���7KHUH�DUH�D�QXPEHU�RI�PRGHOV�DYDLODEOH�ZKLFK�DFFRXQW�IRU�
WKH�HIIHFWV�RQ�UHQHZDEOHV��PDQ\�RI�ZKLFK�KDYH�EHHQ�XVHG�E\�DJHQFLHV�LQ�HQYLURQPHQWDO�UHYLHZV�
DQG�UHJXODWRU\�LPSDFW�DQDO\VHV��DQG�LW�ZRXOG�WKHUH�EH�DUELWUDU\�DQG�FDSULFLRXV�IRU�DJHQFLHV�WR�XVH�
D�PRGHO�ZKLFK�GRHV�QRW�DFFRXQW�IRU�WKRVH�HIIHFWV����

:H�UHFRJQL]H�WKDW�WKLV�SRVLWLRQ�LV�DW�RGGV�ZLWK�WKH�RQO\�GHFLVLRQ�RQ�WKH�PDWWHU�± VSHFLILFDOO\��WKH�
'�&��&LUFXLW�&RXUW�RI�$SSHDOV¶�GHFLVLRQ�LQ�6LHUUD�&OXE�Y��'2(��7KDW�FDVH�LQYROYHG�'2(¶V�
REOLJDWLRQ�WR�HYDOXDWH�DQG�GLVFORVH�LQGLUHFW�HPLVVLRQV�IURP�/1*�H[SRUWV���� '2(�KDG�UHOLHG�RQ�
(,$�VWXGLHV SURMHFWLQJ�KRZ /1*�H[SRUWV�DIIHFW�HQHUJ\�PDUNHWV�DQG�DOVR�FRPPLVVLRQHG�D�UHSRUW�
IURP�WKH�1DWLRQDO�(QHUJ\�7HFKQRORJ\�/DERUDWRU\��1(7/��RQ�WKH�OLIHF\FOH�JUHHQKRXVH�JDV�
HPLVVLRQV�RI�/1*�H[SRUWV��7KH�1(7/�UHSRUW�DVVHVVHG�WKH OLIHF\FOH�HPLVVLRQV��SURGXFWLRQ��

��� 6LHUUD�&OXE�Y��'2(��1R�����������'�&��&LU������������+LJK�&RXQWU\�&RQVHUYDWLRQ�$GYRFDWHV�Y��8�6��)RUHVW�
6HUYLFH�������FY��������'��&ROR��$XJ�������������,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN�Y��8�6��'HSW��RI�6WDWH��1R��
�����FY��������'��0RQW�����������
��� 6HH�*XOI�5HVWRUDWLRQ�Y��=LQNH��1R�������FY��������'�'�&���������� �FKDOOHQJLQJ�%2(0¶V�DQDO\VLV�RI�HQHUJ\�
PDUNHW�LPSDFWV�IURP�*XOI�/HDVLQJ�3URJUDP��+HDOWK\�*XOI�Y��%HUQKDUGW��1R�������FY��������'�'�&���ILOHG�0DU������
����� �VDPH���6HH�DOVR FKDOOHQJHV�WR�)(5&�UHYLHZV��VXSUD QRWH�;��SHQGLQJ�SHUIHFW�VXEVWLWXWLRQ�FDVHV�QRWHG�DERYH��
��� 6HH�KWWSV���SROLF\LQWHJULW\�RUJ�ILOHV�SXEOLFDWLRQV�%/0B0RGHOB&KRLFH�SGI �GLVFXVVLQJ�GLIIHUHQW�HQHUJ\�PDUNHW�
PRGHOV�WKDW�FRXOG�EH�XVHG�LQ�SURJUDPPDWLF�DQDO\VLV�RI�IHGHUDO�FRDO�OHDVLQJ�SURJUDP��
��� 6LHUUD�&OXE�Y��'2(��1R�����������'�&��&LU����������
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WUDQVSRUWDWLRQ��FRQVXPSWLRQ��RI�H[SRUWHG�QDWXUDO�JDV�DQG�FRPSDUHG�WKHVH�ZLWK�HPLVVLRQV�IURP�
HOHFWULFLW\�JHQHUDWHG�IURP�FRDO�RU�RWKHU�VRXUFHV�RI�JDV��EXW�GLG�QRW�FRQVLGHU�SRVVLEOH�VXEVWLWXWLRQ�
E\�DOWHUQDWLYH�HQHUJ\�VRXUFHV�VXFK�DV�UHQHZDEOHV��7KH�SODLQWLIIV FRQWHQGHG�WKDW�WKH�UHYLHZ�ZDV�
IDWDOO\�IODZHG�GXH�WR�'2(¶V�IDLOXUH�WR�DFFRXQW�IRU�WKH�SRVVLELOLW\�WKDW�8�6��/1*�H[SRUWV�ZRXOG�
FRPSHWH�ZLWK�UHQHZDEOH�HQHUJ\�VRXUFHV�ZKLFK�DUH�DOUHDG\�TXLWH�SUHYDOHQW�LQ�VRPH�RI�WKH�UHJLRQV�
ZKHUH�WKH�/1*�H[SRUWV�ZRXOG�EH�FRQVXPHG��(XURSH�DQG�$VLD�� 7KH�'�&��&LUFXLW�EDUHO\�
DGGUHVVHG�WKLV�DVSHFW�RI�WKH�SODLQWLII¶V DUJXPHQW�± LW�PHUHO\�FRQFOXGHG��LQ�D�FXUVRU\�IDVKLRQ��WKDW�
LW�PXVW�GHIHU�WR�'2(¶V�GHWHUPLQDWLRQ�WKDW�DGGLQJ�RWKHU�YDULDEOHV�WR�WKH�DQDO\VLV�ZRXOG�EH�WRR�
GLIILFXOW�DQG�WKH�UHVXOWV�RI�WKH�DQDO\VLV�ZRXOG�EH�WRR�VSHFXODWLYH�WR�KHOS�LQIRUP�GHFLVLRQ�PDNLQJ��
)RU�WKH�UHDVRQV�QRWHG�DERYH��ZH�EHOLHYH�WKDW�WKLV�LV�WKH�ZURQJ�RXWFRPH�

$JHQFLHV�PXVW�DOVR�XVH�UHDVRQDEOH�IRUHFDVWV�IRU�HQHUJ\�SULFHV�DQG GHPDQG��7KHUH�DUH�WZR�
GHFLVLRQV�WKDW�DGGUHVV�ZKDW�LV�³UHDVRQDEOH´�LQ�WKLV�FRQWH[W��ERWK�RI�ZKLFK�DOVR�DGGUHVVHG�WKH�
TXHVWLRQ�RI�ZKHWKHU�DQG�XQGHU�ZKDW�FLUFXPVWDQFHV�VXSSOHPHQWDWLRQ�RI�DQ�(,6�LV�UHTXLUHG�WR�
UHIOHFW�QHZ�LQIRUPDWLRQ��7KH�1(3$�UHJXODWLRQV�UHTXLUH�VXSSOHPHQWDWLRQ�LI�DQ�³DJHQF\�PDNHV�
VXEVWDQWLDO�FKDQJHV�LQ�WKH�SURSRVHG�DFWLRQ�WKDW�DUH�UHOHYDQW�WR�HQYLURQPHQWDO�FRQFHUQV��RU�WKHUH�
DUH�VLJQLILFDQW�QHZ�FLUFXPVWDQFHV�RU�LQIRUPDWLRQ�UHOHYDQW�WR�HQYLURQPHQWDO�FRQFHUQV�DQG�EHDULQJ�
RQ�WKH�SURSRVHG�DFWLRQ U�LWV�LPSDFWV�´���

2QH�GHFLVLRQ GHDOW�ZLWK�WKH�DGHTXDF\�RI�WKH�(,6�SUHSDUHG�E\�86)6�IRU�FRDO�OHDVH�DSSURYDOV�RQ�
UHPDQG�IURP�+LJK�&RXQWU\�&RQVHUYDWLRQ�$GYRFDWHV� ��� 86)6�KDG�FRQGXFWHG�D�IDLUO\�GHWDLOHG�
PDUNHW�LPSDFW�DQDO\VLV�LQ�ZKLFK�LW�HVWLPDWHG�WKH�QHW�HPLVVLRQV�LQFUHDVH�IURP�DGGLWLRQDO�FRDO�
OHDVLQJ�DV�FRPSDUHG�ZLWK�D�QR�DFWLRQ�DOWHUQDWLYH��3ODLQWLIIV DUJXHG�WKDW�WKH�DQDO\VLV�ZDV�IODZHG�
EHFDXVH 86)6�IDLOHG�WR�DFFRXQW�IRU�SRWHQWLDO�LQFUHDVHV�LQ�HOHFWULFLW\�GHPDQG �DQG�XVDJH� LQ�LWV�
HQHUJ\�PDUNHW�PRGHO��WKH�PRGHO�DVVXPHG�IL[HG�HOHFWULFLW\�GHPDQG�UHJDUGOHVV�RI�KRZ�HOHFWULFLW\
SULFHV�FKDQJHG���86)6�KDG�DFNQRZOHGJHG�LQ�WKH�(,6�WKDW�DQ�LQFUHDVH�LQ�WRWDO�HOHFWULFLW\�
SURGXFWLRQ�PD\�RFFXU�DV�D�UHVXOW�RI�ORZHU�IXHO�DQG�HOHFWULFLW\�SULFHV�EXW�H[SODLQHG�WKDW�LW�EHOLHYHG�
WKLV�HIIHFW�ZDV�WRR�VSHFXODWLYH�WR�PRGHO�EHFDXVH�WKHUH�ZHUH�QXPHURXV�IDFWRUV�RWKHU�WKDQ�IXHO�
SULFHV�ZKLFK�DIIHFWHG�HOHFWULFLW\�FRQVXPSWLRQ��DQG�86)6�GLVFXVVHG�WKHVH�IDFWRUV�TXDOLWDWLYHO\���
7KH�FRXUW�IRXQG�WKDW�86)6�KDG�DGHTXDWHO\�H[DPLQHG�WKH�LVVXH�RI�HOHFWULFLW\�GHPDQG�DQG�
H[SODLQHG�WKH�EDVLV�IRU�H[FOXGLQJ�WKLV�IURP�LWV�TXDQWLWDWLYH�SURMHFWLRQV�RI�HQHUJ\�FRQVXPSWLRQ�
DQG�FRUUHVSRQGLQJ�HPLVVLRQV����

3ODLQWLIIV�DOVR�DOOHJHG�WKDW 86)6�VKRXOG�KDYH�XSGDWHG�LWV�DQDO\VLV�WR�DFFRXQW�IRU�QHZ�
GHYHORSPHQWV�VXFK�DV�WKH�UHSHDO�RI�WKH�&OHDQ�3RZHU�3ODQ���� 7KH�FRXUW�IRXQG�WKDW�86)6�GLG�QRW�
QHHG�WR�VXSSOHPHQW�LWV�DQDO\VLV�WR�UHIOHFW�QHZ�GHYHORSPHQWV�VXFK�DV�WKH�UHSHDO�RI�WKH�&OHDQ�
3RZHU�3ODQ��:LWK�UHJDUGV�WR�WKH�VHFRQG�SRLQW��WKH�FRXUW�QRWHG�WKDW�WKH�DJHQFLHV�SUHSDULQJ�WKH�(,6�
KDG�³GLVFORVHG�DQG�GLVFXVVHG�QXPHURXV�WHFKQRORJLFDO��UHJXODWRU\��DQG�RWKHU�IDFWRUV«�WKDW�
LQIOXHQFH�ZKHWKHU�RWKHU�IXHOV�FDQ�EH�VXEVWLWXWHG�IRU�D�SDUWLFXODU�W\SH�RI�FRDO´�DQG�WKDW�LQ�OLJKW�RI�

��� ���&�)�5�����������F��L���LL��
��� +LJK�&RXQWU\�&RQVHUYDWLRQ�$GYRFDWHV�Y��8�6��)RUHVW�6HUYLFH�������FY��������'��&ROR��$XJ�����������
��� KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW�����FY������BRUGHU�SGI DW�������
��� +LJK�&RXQWU\�&RQVHUYDWLRQ�$GYRFDWHV�Y��8�6��)RUHVW�6HUYLFH�������FY��������'��&ROR��$XJ�����������
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WKH�RYHUDOO�GHSWK�DQG�VFRSH�RI�WKH�DQDO\VLV��WKH�IDLOXUH WR�VXSSOHPHQW�WKLV�DQDO\VLV�ZLWK�QHZ�GDWD�
ZDV�QRW�D�VLJQLILFDQW�HQRXJK�GHILFLHQF\�WR�ZDUUDQW�MXGLFLDO�LQWHUYHQWLRQ����

7KH�VHFRQG�FDVH RQ�WHFKQLFDO�DVVXPSWLRQV�DQG�WKH�GXW\�WR�VXSSOHPHQW LQYROYHG�WKH������(,6�IRU�
WKH�.H\VWRQH�;/�3LSHOLQH��,Q�,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN�Y��8�6��'HSDUWPHQW�RI�6WDWH��D�
GLVWULFW�FRXUW�LQ�0RQWDQD�RUGHUHG�WKH�'HSDUWPHQW�RI�6WDWH�WR�VXSSOHPHQW�LWV�DQDO\VLV�WR�UHIOHFW�
VLJQLILFDQW�QHZ�LQIRUPDWLRQ�WKDW�KDV�DULVHQ�VLQFH������DERXW�RLO�PDUNHWV��UDLO�WUDQVSRUWDWLRQ��DQG�
*+*�HPLVVLRQV���� 7KH�RULJLQDO�PDUNHW�DQDO\VLV��ZKLFK�IRXQG�WKDW�WKH�SLSHOLQH�ZRXOG�KDYH�QR�
LPSDFW�RQ�IRVVLO�IXHO�XVH�DQG�HPLVVLRQV��LOOXVWUDWHV�MXVW�KRZ�GLIILFXOW�LW�LV�WR�DFFXUDWHO\�DVVHVV�
HQHUJ\�PDUNHW�LPSDFWV�RI�LQGLYLGXDO�SURMHFWV�DQG�KRZ�HDV\�LW�LV�IRU�DJHQFLHV�WR�SUHGLFDWH�WKHVH�
DVVHVVPHQWV�RQ�LQFRUUHFW�DVVXPSWLRQV�DQG�SURMHFWLRQV���� 7KH�'HSDUWPHQW�RI�6WDWH�KDG�
FRQGLWLRQHG�PXFK�RI�LWV�DQDO\VLV�RQ�WKH�DVVXPSWLRQ�WKDW�WKH�SULFH�RI�RLO�ZRXOG�UHPDLQ�KLJK�±
VSHFLILFDOO\��WKDW�WKH�SULFH�ZRXOG�UDQJH�IURP������SHU�EDUUHO WR������SHU�EDUUHO�RYHU����\HDUV��
6KRUWO\�DIWHU�WKH�SXEOLFDWLRQ�RI�WKH������(,6��RLO�SULFHV�IHOO�WR�QHDUO\�����SHU�EDUUHO��DQG�(,$�
SUHGLFWV�WKH�SULFH�RI�RLO�ZLOO�UHPDLQ�EHORZ������IRU�GHFDGHV��7KH�'HSDUWPHQW�LWVHOI�FRQFHGHG�
GXULQJ�OLWLJDWLRQ�WKDW�WKH�FXUUHQW�SULFH�RI�RLO�LV�DSSUR[LPDWHO\�����SHU�EDUUHO��ZHOO�EHORZ�WKH������
WKUHVKROG��,Q�SUHVHQWLQJ�WKHVH�IDFWV��WKH�FRXUW�QRWHG�WKDW�(3$�KDG�HYHQ�FDOOHG�XSRQ�WKH�
'HSDUWPHQW�WR�UHYLVLW�LWV�FRQFOXVLRQV�DERXW�RLO�VXSSO\�LQ�LWV�FRPPHQWV�RQ�WKH������(,6��7KH�
FRXUW�FRQFOXGHG�WKDW�WKLV�QHZ�LQIRUPDWLRQ�ZDV�VLJQLILFDQW�HQRXJK�DQG�KLJKO\�PDWHULDO�WR�WKH�
'HSDUWPHQW¶V�FRQVLGHUDWLRQ�RI�KRZ�.H\VWRQH�ZRXOG�DIIHFW�WDU�VDQGV�SURGXFWLRQ��DQG�
FRQVXPSWLRQ��DQG�WKXV�RUGHUHG�VXSSOHPHQWDWLRQ�RI�WKH������(,6����

$W�WKH�WLPH�RI�WKLV�ZULWLQJ��WKHUH�ZHUH�DOVR�WZR�SHQGLQJ�FDVHV ZKHUH�SODLQWLIIV�DUH�DOOHJLQJ�WKDW�
(,6V�QHHG�VXSSOHPHQWDWLRQ�GXH�WR WHFKQLFDO�SUREOHPV�ZLWK WKH�HQHUJ\�PDUNHW�DQDO\VLV��ERWK�RI�
ZKLFK�GHDO�ZLWK�%2(0¶V�1(3$�DQDO\VLV�IRU�RIIVKRUH�RLO�DQG�JDV�OHDVLQJ��7KH�ILUVW��*XOI�
5HVWRUDWLRQ�Y��=LQNH��LQYROYHV D�FKDOOHQJH�WR�WZR�RLO�DQG�JDV�OHDVH�VDOHV�LQ�WKH�*XOI���� %2(0�

��� 7KH�FRXUW�DOVR�QRWHG�WKDW�WKH�IDLOXUH�WR�VXSSOHPHQW�ZDV�QRW�DQ�DFWLRQDEOH�SUREOHP�EHFDXVH�³SODLQWLIIV�GR�QRW�
DUJXH�WKDW�WKH�H[SHFWHG�FOLPDWH�LPSDFWV RI�WKH�OHDVH�PRGLILFDWLRQ�DUH�DQ\WKLQJ�RWKHU�WKDQ�DQ�DPRXQW�SURSRUWLRQDWH�WR�
WKH�SHUFHQWDJH�RI�FRDO�>VXEMHFW�WR�WKH�OHDVH@´�DQG�WKXV�WKH�LQIRUPDWLRQ�LQ�WKH�(,6�ZDV�³LQIRUPDWLYH�RI�WKH�FOLPDWH�
LPSDFWV�H[SHFWHG�WR�RFFXU�XQGHU�WKH�OHDVH�PRGLILFDWLRQV´�± LQ�HIIHFW��WKH�FRXUW�DFFHSWHG�WKH�³OLWHUDOLVW´�DSSURDFK�WR�
FDOFXODWLQJ�LQGLUHFW�HPLVVLRQV�KHUH��DQG�UHOLHG�RQ�WKLV�DSSURDFK�LQ�KROGLQJ�WKDW�DQ�XSGDWHG�HQHUJ\�PDUNHW�DQDO\VLV�
ZDV�QRW�UHTXLUHG�
��� ,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN�Y��8�6��'HSW��RI�6WDWH��1R�������FY��������'��0RQW����������
��� 6HH ,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN�Y��8�6��'HSW��RI�6WDWH��1R�������FY��������'��0RQW������������GLVFXVVLQJ�
SUREOHPV�ZLWK�HQHUJ\�PDUNHW�DVVXPSWLRQV��
��� KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW�����FY������BRUGHU���SGI DW��������7KH�GLVWULFW�FRXUW�HQMRLQHG�IXUWKHU�DFWLYLW\�
RQ�.H\VWRQH�SHQGLQJ�VXSSOHPHQWDWLRQ�RI�WKH�(,6�GXH�WR�WKLV�DQG�RWKHU�GHILFLHQFLHV��%XW�WKH�7UXPS�DGPLQLVWUDWLRQ�
ZDV�DEOH�WR�FLUFXPYHQW WKLV�GHFLVLRQ�E\´��L��LVVXLQJ�([HFXWLYH�2UGHU��������ZKLFK�UHYLVHG�WKH�SHUPLWWLQJ�SURFHVV�IRU�
WUDQVERXQGDU\�SURMHFWV�DQG�FODULILHG�WKDW�³>D@Q\�GHFLVLRQ�WR�LVVXH��GHQ\��RU�DPHQG�D�SHUPLW�XQGHU�WKLV�VHFWLRQ�VKDOO�EH�
PDGH�VROHO\�E\�WKH�3UHVLGHQW´��WKLV�SURYLVLRQ�ZDV�DLPHG�DW�DYRLGLQJ�D�VLWXDWLRQ�ZKHUH�WKH�LVVXDQFH�RI�VXFK�SHUPLWV�
ZDV�³ILQDO�DJHQF\�DFWLRQ´�VXEMHFW�WR�1(3$�UHYLHZ���DQG��LL� UHYRNLQJ�WKH�SUHYLRXV�SHUPLW�LVVXHG�E\�WKH�6WDWH�
'HSDUWPHQW�IRU�.H\VWRQH�;/�DQG�UHSODFLQJ�LW�ZLWK�D�SHUPLW�LVVXHG�GLUHFWO\�E\�WKH�3UHVLGHQW��7KH�1LQWK�&LUFXLW�&RXUW�
RI�$SSHDOV�VXEVHTXHQWO\ KHOG�WKDW�WKH�OLWLJDWLRQ�RYHU�WKH�1(3$�UHYLHZ�RI�.H\VWRQH�;/�ZDV�PRRW�GXH�WR�WKH�
UHYRFDWLRQ�RI�WKH�6WDWH�'HSDUWPHQW�SHUPLW��,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN�Y��6WDWH�'HSDUWPHQW�������:/�
���������-XQH������������@
��� *XOI�5HVWRUDWLRQ�Y��=LQNH��1R�������FY��������'�'�&�����������ILOHG�-XO\����������
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SUHSDUHG�D 3(,6�IRU�WKH�*XOI�OHDVLQJ�SURJUDP�DQG�D VXEVHTXHQW (,6�IRU�WKH�OHDVH�VDOHV�LQ�ZKLFK�LW�
SURMHFWHG�WKH�SRWHQWLDO�LPSDFWV�RI�RLO�DQG�JDV�OHDVLQJ��LQFRUSRUDWLQJ�FHUWDLQ�DVVXPSWLRQV�DERXW�
HQHUJ\�PDUNHWV�IURP�WKH�SURJUDPPDWLF�(,6��RQ�HQHUJ\�GHPDQG�DQG�FRQVXPSWLRQ�EXW�DOVR�
FRQFOXGHG�WKDW�WKH�H[DFW�VDPH�LPSDFWV�ZRXOG�RFFXU�LI�LW�GLG�QRW�LVVXH�WKH�WZR�OHDVHV EHFDXVH�WKH�
VDPH�DFWLYLWLHV�ZRXOG�LQHYLWDEO\�RFFXU�LQ�WKH�VDPH�PDQQHU�DQG�PDJQLWXGH�XQGHU�DQ�XQVSHFLILHG�
IXWXUH�OHDVH�VDOH��3ODLQWLIIV�DUJXH�WKDW�WKH�HQHUJ\�PDUNHW�SURMHFWLRQV�UHO\�RQ�IDXOW\�DVVXPSWLRQV�±
LQ�SDUWLFXODU��%2(0�XVHG�DQ�LQFRUUHFW�UR\DOW\�UDWH��DVVXPLQJ�UR\DOWLHV�ZRXOG�EH��������LQVWHDG�
RI�WKH�QHZ�������UDWH��DQG�DOVR�IDLOHG�WR�DFFRXQW�IRU�WKH�SODQQHG�UHSHDO�RI�WKH�&OHDQ�3RZHU�3ODQ�
± DQG�DV�D�UHVXOW��LWV�SURMHFWLRQV�RI�RLO�DQG�JDV�GHPDQG�ZHUH�DUELWUDULO\�ORZ��6HFRQG��SODLQWLIIV�
DUJXH�WKDW�LW�ZDV�LUUDWLRQDO�IRU�%2(0�WR�DVVXPH�WKDW�WKH�VDPH�HQYLURQPHQWDO�HIIHFWV�ZRXOG�RFFXU�
HYHQ�LI�LW�GLG�QRW�KROG�WKH�OHDVH�VDOHV��DQG�WKDW�LW�SURYLGHG�QR�VXSSRUW�IRU�LWV�FRQFOXVLRQ�WKDW�WKDW
DQ�XQVSHFLILHG�OHDVH�VDOH�ZRXOG�EH�KHOG�LQ�WKH�IXWXUH�DQG�ZRXOG�VHOO�WKH�VDPH�SURMHFWHG�QXPEHU�
RI�OHDVH�EORFNV�DV�WKH�SURSRVHG�OHDVH�VDOH��RU�WKDW�WKH�VDPH�PDQQHU�DQG�GHJUHH�RI�LPSDFW�
SURGXFLQJ�IDFWRUV�ZRXOG�UHVXOW� 3ODLQWLIIV�QRWH�WKDW�WKH�DVVXPSWLRQV�RI�LGHQWLFDO�IXWXUH�LPSDFWV�
ZHUH SDUWLFXODUO\�XQUHDVRQDEOH�EHFDXVH�WKH�OHDVH�VDOHV�DW�LVVXH�LQ�WKLV�FDVH�ZHUH�RI�DQ�³H[SDQVLYH�
VFRSH´�DQG�%2(0¶V�SUDFWLFH�IRU�WKH�SDVW�IRXU�GHFDGHV�KDG�EHHQ�WR�RIIHU�VPDOOHU��GLVFUHWH�
SRUWLRQV�GXULQJ�OHDVH�VDOHV��7KH�VHFRQG�FDVH��+HDOWK\�*XOI�Y��%HUQKDUGW� LQYROYHV�D�QHDUO\�
LGHQWLFDO�FKDOOHQJH�WR�DQRWKHU�OHDVH�VDOH�LQ�WKH�*XOI����

$V�QRWHG�DERYH��D�WKLUG�TXHVWLRQ�LV�ZKHWKHU�DQ�DJHQF\�KDV�VXIILFLHQWO\�WDLORUHG�LWV�HQHUJ\�PDUNHW�
DQDO\VLV�WR�WKH�SURMHFW�XQGHU�UHYLHZ��7KLV�LVVXH�DURVH�LQ�6LHUUD�&OXE�Y��'2(��WKH�FDVH�LQYROYLQJ�
'2(¶V�UHYLHZ�RI�/1*�H[SRUWV��7KH�UHSRUWV�WKDW�'2(�XVHG�LQ�LWV�DQDO\VLV�RI�OLIHF\FOH�HPLVVLRQV�
IURP�/1*�H[SRUWV�GLG�QRW�FRQVLGHU� WKH�VSHFLILF�HIIHFWV�RI�WKH�H[SRUW�DXWKRUL]DWLRQ�XQGHU�UHYLHZ��
± UDWKHU��WKH�DQDO\VLV�ZDV�JHQHUDOL]HG�DQG�DSSOLFDEOH�WR�DOO�/1*�H[SRUWV��H�J���OLIHF\FOH�
JUHHQKRXVH�JDV�HPLVVLRQV�IURP�/1*�H[SRUWV�ZHUH�HVWLPDWHG�SHU�0:K�RI�HQG�XVH�JHQHUDWLRQ��
EXW�WKHUH�ZDV�QR�HVWLPDWH�RI�OLIHF\FOH�HPLVVLRQV�IRU�WKH�YROXPH�RI�WKH�H[SRUWV�XQGHU�UHYLHZ��

2QH�RI�WKH�SODLQWLII¶V�SULPDU\�FKDOOHQJHV�WR�'2(¶V�UHYLHZ�ZDV�WKDW�LW�GLG�QRW�WDLORU�WKH�LQGLUHFW�
DQG�FXPXODWLYH�LPSDFWV�DQDO\VLV��LQFOXGLQJ�WKH�JUHHQKRXVH�JDV�HPLVVLRQ�HVWLPDWHV��WR�WKH�VSHFLILF�
YROXPH�RI�H[SRUWV�WKDW�ZRXOG�EH�DXWKRUL]HG�XQGHU�WKH�SURSRVDO��ZKLFK�WKH�6LHUUD�&OXE�DUJXHG�
VKRXOG�EH�HYDOXDWHG�DV�LQGLUHFW�HIIHFWV�RI�WKH�SURSRVDO��RU WRWDO�DPRXQW�RI�H[SRUWV�IURP�WKDW�
WHUPLQDO�DV�ZHOO�DV�RWKHU�SHQGLQJ�DQG�DQWLFLSDWHG�/1*�H[SRUW�IDFLOLWLHV��ZKLFK�WKH�6LHUUD�&OXE�
DUJXHG�VKRXOG�EH�HYDOXDWHG�DV�FXPXODWLYH�HIIHFWV��� 7KH�FRXUW�DJUHHG WKDW�³'2(¶V�JHQHUDOL]HG�
LPSDFW�DVVHVVPHQW�LV�QRW�WDLORUHG�WR�DQ\�VSHFLILF�OHYHO�RI�H[SRUWV´�EXW�QRQHWKHOHVV�XSKHOG�WKH�
DQDO\VLV��,W�GLG�QRW�DUWLFXODWH�D�UHDVRQ�ZK\�'2(�VKRXOG�QRW�EH�UHTXLUHG�WR�HVWLPDWH�WKH�
JUHHQKRXVH�JDV�HPLVVLRQV�IRU�WKH�VSHFLILF�H[SRUWV�XQGHU�UHYLHZ�

7KH�ODZVXLWV�ILOHG�WR�GDWH�LOOXVWUDWH�VRPH�RI�WKH�SRWHQWLDO�SUREOHPV�ZLWK�DJHQF\�HQHUJ\�PDUNHW�
DQDO\VHV�DQG�WKH�QHHG�IRU�FDUHIXO�VFUXWLQ\�E\�FRXUWV�WR�HQVXUH�WKDW�DJHQFLHV�DUH�QRW�UHO\LQJ�RQ�
IDXOW\�DVVXPSWLRQV��LJQRULQJ�LPSRUWDQW�GHYHORSPHQWV��RU�PDQLSXODWLQJ�WKH�DQDO\VLV�WR�PDNH�WKH�
SURMHFW¶V�LPSDFWV�DSSHDU�OHVV�VXEVWDQWLDO��,Q�PDQ\�UHVSHFWV��WKH�XVH�RI�HQHUJ\�PDUNHW�PRGHOV�LV�DQ�
LPSRUWDQW�DQG�SRVLWLYH�GHYHORSPHQW�± DQG�FHUWDLQO\�D�EHWWHU�DSSURDFK�WKDQ�UHO\LQJ�RQ�
XQVXSSRUWHG�FODLPV�RI�SHUIHFW�VXEVWLWXWLRQ��%XW�IRFXVLQJ�RQ�WKH�SURMHFW¶V�³QHW�HPLVVLRQV´�LV�QRW�
WKH�RQO\�DSSURDFK�IRU�HYDOXDWLQJ�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV��,W�ZRXOG�DOVR�EH�

��� +HDOWK\�*XOI�Y��%HUQKDUGW��1R�������FY��������'�'�&���ILOHG�0DU������������
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UHDVRQDEOH�WR�WUHDW�JURVV�GRZQVWUHDP�DQG�XSVWUHDP�HPLVVLRQV�DV�LQGLUHFW�HIIHFWV�RI�WKH�SURSRVDO��
,QGHHG��WKLV�LV�KRZ�PRVW�LPSDFWV�DUH�HYDOXDWHG�XQGHU�1(3$�± DJHQFLHV�IRFXV�RQ�WKH�DFWXDO�
LPSDFWV�RI�WKH�SURSRVDO�XQGHU�UHYLHZ�ZLWKRXW�DWWHPSWLQJ�WR�SURMHFW�WKH�SRVVLEOH�LPSDFWV�RI�RWKHU�
DFWLYLWLHV�WKDW�PD\�RFFXU�LI�WKH�SURSRVDO�LV�QRW�LPSOHPHQWHG��)RU�H[DPSOH� LQ�1(3$�UHYLHZV�IRU�
SURSRVDOV�WKDW�LQYROYH�WLPEHU�KDUYHVWV��DJHQFLHV�IRFXV�RQ�WKH�LPSDFWV�RI�WKH�KDUYHVW�XQGHU�UHYLHZ�
DQG�GR�QRW�SURMHFW�WKH�H[WHQW�WR�ZKLFK�WLPEHU�ZRXOG�EH�VRXUFHG�IURP�HOVHZKHUH�LI�WKH�SURSRVDO�
ZHUH�QRW�DSSURYHG�DQG�WKHQ�XVH�VXFK�SURMHFWLRQV�WR�GHULYH�HVWLPDWHV�RI�³QHW�LPSDFWV´����
0RUHRYHU��LQ�1(3$�UHYLHZV�IRU�IRVVLO�IXHO�VXSSO\�SURMHFWV��PRUH�ORFDO�HQYLURQPHQWDO�LPSDFWV�
�H�J���DLU�DQG�ZDWHU�TXDOLW\�LPSDFWV��DUH�DOVR�HYDOXDWHG�RQ�JURVV�WHUPV��

7KH�6WRFNKROP�(QYLURQPHQW�,QVWLWXWH��6(,��GHVFULEHV�WKLV�DSSURDFK�RI�IRFXVLQJ�RQ�JURVV�
HPLVVLRQV�DV�D�³OLWHUDOLVW´�DSSURDFK�WR�HPLVVLRQV�LQYHQWRU\LQJ�GXH�WR�LWV�VSHFLILF�IRFXV�RQ�ORJLF��
EHFDXVH�RI�D�JLYHQ�SURMHFW��D�FHUWDLQ�DPRXQW�RI�IXHO�ZLOO�EH�SURGXFHG��WUDQVSRUWHG��SURFHVVHG��DQG�
FRQVXPHG��DQG�WKLV�ZLOO�JHQHUDWH�D�FHUWDLQ�TXDQWLW\�RI�JUHHQKRXVH�JDV�HPLVVLRQV���� 7KH�
³OLWHUDOLVW´�DSSURDFK�DFFRXQWV�IRU�WKH�JUHHQKRXVH�JDV�LPSDFW�RI�WKH�IXHO�KDQGOHG�E\�WKH�SURMHFW�
ZLWKRXW�FRQVLGHULQJ�KRZ�WKH�SURMHFW�DIIHFWV�EURDGHU�HQHUJ\�PDUNHWV��$V�VXFK��LW�PD\�EH�YLHZHG�
DV�RQO\�D�SDUWLDO�DQDO\VLV�RI�LPSDFWV��+RZHYHU��WKH�QHW�HPLVVLRQV�DQDO\VLV��ZKLFK�6(,�
FKDUDFWHUL]HV�DV�WKH�³HFRQRPLVW´�DSSURDFK��UHTXLUHV�GHFLVLRQ�PDNHUV�WR�³PDNH�DVVXPSWLRQV�
DERXW�ORQJ�WHUP�HFRQRPLF�UHVSRQVHV�WKDW�DUH�GLIILFXOW�WR�DVVHVV´��� DQG�WKXV�LW�LV�LQKHUHQWO\�
VSHFXODWLYH��

2QH�UDWLRQDOH�IRU�WUHDWLQJ�*+*�HPLVVLRQV�GLIIHUHQWO\�WKDQ�RWKHU�LPSDFWV�LV�WKDW�WKH�HIIHFW�RI�WKH�
HPLVVLRQV�LV�WKH�VDPH�UHJDUGOHVV�RI�ZKHUH�WKH\�DUH�JHQHUDWHG�DQG�WKXV�LW�LV�SRVVLEOH�WR�DVVHVV�QHW�
HPLVVLRQ�LPSDFWV�ZLWKRXW�PRUH�SUHFLVH�GDWD�DERXW�JHRJUDSKLF ORFDWLRQ��%XW�DJHQFLHV��FRXUWV��DQG�
WKH�SXEOLF�VKRXOG�TXHVWLRQ�ZKHWKHU�WKLV�LV�D�VWURQJ�HQRXJK�UDWLRQDOH�IRU�PDNLQJ�GHFLVLRQV�EDVHG�
RQ�KLJKO\�XQFHUWDLQ�ILQGLQJV�DERXW�HQHUJ\�PDUNHW�LPSDFWV��RU�YDJXH�VWDWHPHQWV�DERXW�SRVVLEOH�
VXEVWLWXWLRQ��DV�RSSRVHG�WR�D�VWUDLJKWIRUZDUG�LQYHQWRU\�RI�JURVV�HPLVVLRQV��7KH�³QHW�HPLVVLRQV´�
DQDO\VLV�PD\�SURYH�WRR�VSHFXODWLYH�WR�WUXO\�KHOS�ZLWK�GHFLVLRQ�PDNLQJ��*UDQWHG��HQHUJ\�PDUNHW�
PRGHOV DOVR�KDYH�WKH�SRWHQWLDO�WR SURYLGH�KLJKO\�XVHIXO�LQIRUPDWLRQ�WR�LQIRUP�GHFLVLRQ�PDNLQJ�
DERXW�IRVVLO�IXHO�VXSSO\�SURSRVDOV�VR�ORQJ�DV�WKH�LQSXWV��DVVXPSWLRQV��DQG�SDUDPHWHUV�DUH�VRXQG�±
SDUWLFXODUO\�LQ�WKH�FRQWH[W�RI�SURJUDPPDWLF�OHYHO�UHYLHZV� 7KH�FULWLFDO�TXHVWLRQ�JRLQJ�IRUZDUG�LV�
ZKHWKHU�DJHQFLHV�DUH�FDSDEOH�RI�VHWWLQJ�UHDVRQDEOH�SDUDPHWHUV�DQG�PDNLQJ�UHDVRQDEOH�
SURMHFWLRQV��SDUWLFXODUO\�ZKHQ�FRQGXFWLQJ�SURMHFW�OHYHO�UHYLHZV��DV�LW�EHFRPHV�PRUH�GLIILFXOW�WR�
PRGHO�LPSDFWV�DW�D�VPDOOHU�VFDOH���,W�PD\�EH�WKH�FDVH�WKDW�WKH�HQHUJ\�PDUNHW�PRGHOOLQJ�DSSURDFK�
PDNHV�WKH�PRVW�VHQVH�IRU�SURJUDPPDWLF�UHYLHZV�DQG�WKDW�VLPSO\�FDOFXODWLQJ�WKH�JURVV�XSVWUHDP�
DQG�GRZQVWUHDP�HPLVVLRQV�LV�VXIILFLHQW�IRU�SURMHFW�OHYHO�UHYLHZV� *UDQWHG��VRPH�LQGLYLGXDO
VXSSO\�SURMHFWV�LQYROYH�WKH�SURGXFWLRQ�RU�WUDQVSRUWDWLRQ�RI�YHU\�ODUJH�TXDQWLWLHV�RI�IRVVLO�IXHOV��
DQG�WKH�PRGHOOLQJ�DSSURDFK�PD\�EH�ZDUUDQWHG�IRU�WKRVH�UHYLHZV�DV�ZHOO�

��� 6HH��H�J���KWWSV���ZZZ�IV�IHG�XV�HPF�QIPD�LQFOXGHV�SODQQLQJBUXOH�HLV�SGI��
KWWSV���ZZZ�EOP�JRY�RU�SODQV�UPSVZHVWHUQRUHJRQ�IHLV���
��� 3(7(5�(5,&.621�	�0,&+$(/�/$=$586��672&.+2/0�(19,5210(17�,167,787(��$66(66,1*�
7+(�*5((1+286(�*$6�(0,66,216�,03$&7�2)�1(:�)266,/�)8(/�,1)5$6758&785(��±���������
��� ,G��DW���
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$V�GLVFXVVHG�DERYH��WKHUH�DUH�ZD\V�LQ�ZKLFK�DJHQFLHV�XVLQJ�HQHUJ\�PDUNHW�PRGHOV�FDQ�LPSURYH�
WKH�DFFXUDF\�DQG�LQWHJULW\�RI�WKHLU�DQDO\VLV��7R�VXPPDUL]H��DJHQFLHV�VKRXOG���L��FRQVLGHU�DOO�
SRVVLEOH�HQHUJ\�VXEVWLWXWHV��LQFOXGLQJ�UHQHZDEOH�HQHUJ\�DW�PLQLPXP��DQG�LGHDOO\�LQFOXGLQJ�
QXFOHDU�HQHUJ\�DQG�GHPDQG�VLGH�HQHUJ\�HIILFLHQF\�DV�ZHOO����LL��FRQVLGHU�PXOWLSOH�HQHUJ\�PDUNHW�
VFHQDULRV��LQFOXGLQJ�VFHQDULRV�FRQVLVWHQW�ZLWK�����DQG���&�IXWXUHV���LLL��XVH�WKH�EHVW�DYDLODEOH�DQG�
XS�WR�GDWH�SULFLQJ�LQIRUPDWLRQ�DQG�SURMHFWLRQV��DQG��LY��EH�WUDQVSDUHQW�DERXW�WKH�DVVXPSWLRQV�DQG�
SDUDPHWHUV�RI�WKHLU�DQDO\VLV�

%� 6LJQLILFDQFH�RI�*+*�(PLVVLRQV

7KH�LGHQWLILFDWLRQ�RI�VLJQLILFDQW�LPSDFWV�LV�DQ HVVHQWLDO�VWHS�LQ WKH 1(3$�SURFHVV��FULWLFDO�QRW�RQO\�
WR�WKH�GHFLVLRQ�WR�SUHSDUH�DQ�(,6�EXW�DOVR�IRU�WKH�SXUSRVHV�RI�LQIRUPHG�GHFLVLRQ�PDNLQJ�DQG�SXEOLF�
GLVFORVXUH DQG�DQDO\VLV�RI�PLWLJDWLRQ�PHDVXUHV��&RXUWV�KDYH�EHJXQ�WR�IOHVK�RXW�DJHQF\�REOLJDWLRQV�
ZLWK� UHVSHFW� WR�VLJQLILFDQFH�GHWHUPLQDWLRQV� IRU� IRVVLO� IXHO�VXSSO\�SURMHFWV��%HORZ��ZH�KLJKOLJKW�
IRXU�NH\�SULQFLSOHV�IURP�WKH�UHJXODWLRQV�DQG�FDVH�ODZ��VRPH�RI�ZKLFK�RYHUODS�ZLWK�WKHPHV�ZH�KDYH�
DOUHDG\�GLVFXVVHG����L��DJHQFLHV�PXVW�DFFRXQW�IRU�WKH�IXOO�VFRSH�RI�GLUHFW��LQGLUHFW��DQG�FXPXODWLYH�
HPLVVLRQV�ZKHQ�HYDOXDWLQJ�VLJQLILFDQFH���LL��DJHQFLHV�PXVW�XVH�FRUUHFW�WHFKQLFDO�DVVXPSWLRQV�WR�
HVWLPDWH�WKH�PDJQLWXGH�RI�WKH�HPLVVLRQV�LPSDFW���LLL��DJHQFLHV�PXVW�DSSO\�WKH�UHJXODWRU\�FULWHULD�
IRU�HYDOXDWLQJ�FRQWH[W�DQG�LQWHQVLW\��DQG��LY��DJHQFLHV�PXVW�FRQGXFW�D�EDODQFHG�DVVHVVPHQW�RI�FRVWV�
DQG�EHQHILWV�

1RWDEO\��WKH�GHFLVLRQV�LVVXHG�WR�GDWH�DQG�WKH�XQGHFLGHG�FDVHV�DOO�GHDO�ZLWK�WKH�UHDVRQDEOHQHVV�RI�
DVVXPSWLRQV�DQG�DQDO\VHV�XQGHUO\LQJ�VLJQLILFDQFH�GHWHUPLQDWLRQV��WKHUH�DUH�QR�ODZVXLWV�GLUHFWO\�
FKDOOHQJLQJ�ILQGLQJV�RI�LQVLJQLILFDQFH�RQ�WKH�JURXQGV�WKDW�WKH�WRWDO�PDJQLWXGH�RI�WKH�HPLVVLRQV�
LPSDFW� LV� WRR� ODUJH� WR� EH� YLHZHG� DV� LQVLJQLILFDQW�� 6XFK� D� FKDOOHQJH� PD\� SURYH� GLIILFXOW�� DV�
VLJQLILFDQFH�LV�D�KLJKO\�VXEMHFWLYH�FRQFHSW�DQG�FRXUWV�DUH�GHIHUHQWLDO�WR�DJHQF\�FRQFOXVLRQV�RQ�VXFK�
PDWWHUV���� 7KDW�EHLQJ�VDLG��ZKLOH�LW�LV WUXH�WKDW�VLJQLILFDQFH�LV�VXEMHFWLYH�DQG�LW�LV�GLIILFXOW�WR�GUDZ�
D� FOHDU� OLQH� EHWZHHQ� WKH� OHYHO� RI� *+*� HPLVVLRQV� WKDW� LV� DQG� LV� QRW� VLJQLILFDQW�� WKHUH� DUH� DOVR�
LQVWDQFHV�ZKHUH�WKH�GLUHFW�DQG�LQGLUHFW�*+*V�IURP�D�SURSRVDO�FOHDUO\�SDVV�DQ\�UHDVRQDEOH�WKUHVKROG�
RI�VLJQLILFDQFH��DQG�LQ�VXFK�FRQWH[WV��FRXUWV�VKRXOG�LQWHUYHQH����

�� $JHQFLHV�0XVW�7DNH�$�³+DUG�/RRN´�$W�7KH�)XOO�6FRSH�RI *+*�(PLVVLRQV�

6HFWLRQ�������� RI�WKH�&(4 UHJXODWLRQV�UHTXLUHV�DJHQFLHV�WR�GLVFXVV�WKH�VLJQLILFDQFH�RI�ERWK�GLUHFW�
DQG�LQGLUHFW�HIIHFWV��DQG�6HFWLRQ����������ZKLFK�RXWOLQHV�WKH�FULWHULD�IRU�DVVHVVLQJ�VLJQLILFDQFH��
PDNHV�LW�FOHDU�WKDW�FXPXODWLYH�LPSDFWV�DUH�DOVR�UHOHYDQW�WR�WKH�VLJQLILFDQFH�GHWHUPLQDWLRQ��3DUW�,,,�

��� $�FRXUW¶V�UROH�LQ�³UHYLHZLQJ�DQ�DJHQF\¶V�GHFLVLRQ�QRW�WR�SUHSDUH�DQ�(,6�LV�D�OLPLWHG�RQH��GHVLJQHG�SULPDULO\�WR�
HQVXUH�WKDW�QR�DUJXDEO\�VLJQLILFDQW�FRQVHTXHQFHV�KDYH�EHHQ�LJQRUHG�´�0D\R�Y��5H\QROGV������)��G���������'�&��&LU��
������
��� 6HH��H�J���260��)LQDO�(,6��:HVWHUQ�(QHUJ\�&RPSDQ\¶V�5RVHEXG�0LQH�$UHD�)��1RY���������������DJHQF\�
HVWLPDWHG�WKDW�FRDO�PLQLQJ�SURSRVDO�ZRXOG JHQHUDWH�������������WRQV�RI�&2�H RYHU�WKH�OLIHWLPH�RI�WKH�SURMHFW�EXW�
GLG�QRW�UHDFK�D�FRQFOXVLRQ�DV�WR�ZKHWKHU�WKLV�ZDV�D�VLJQLILFDQW�LPSDFW���
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FODULILHV�WKH�SRWHQWLDO�VFRSH�RI�*+*�HPLVVLRQV�WKDW�PXVW�EH�DFFRXQWHG�IRU�LQ�1(3$�UHYLHZV�IRU�
IRVVLO� IXHO� VXSSO\� SURMHFWV �DQG� TXDQWLILHG�ZKHUH� SRVVLEOH��� 7KHVH� LQFOXGH� GLUHFW�� LQGLUHFW�� DQG�
FXPXODWLYH�HPLVVLRQV��DV�ZHOO�DV�HPLVVLRQV�IURP�UHODWHG�DFWLRQV��ZKLFK�PD\�LQFOXGH�FRQQHFWHG��
FXPXODWLYH��DQG�RU�VLPLODU�DFWLRQV� 7KHUH�DUH�D�QXPEHU�RI�FDVHV�LQ�ZKLFK�FRXUWV�KDYH�UHPDQGHG�
VLJQLILFDQFH� GHWHUPLQDWLRQV� ± W\SLFDOO\ )216,V� ± RQ� WKH� JURXQGV� WKDW� WKH� DJHQFLHV� IDLOHG� WR�
TXDQWLI\�LQGLUHFW�RU�FXPXODWLYH HPLVVLRQV� ���

)RU�H[DPSOH��LQ�6DQ�-XDQ�&LWL]HQV�$OOLDQFH�Y��%/0��D�GLVWULFW�FRXUW� LQ�1HZ�0H[LFR�IRXQG�WKDW�
%/0¶V�)216,�IRU�RLO�DQG�JDV�OHDVLQJ�ZDV�IDWDOO\�IODZHG�EHFDXVH�%/0�KDG�IDLOHG�WR�DFFRXQW�IRU�
ERWK�LQGLUHFW�DQG�FXPXODWLYH�HPLVVLRQV��7KH�FRXUW�VSHFLILFDOO\�HPSKDVL]HG�%/0¶V�GXW\�WR�DQDO\]H�
VLJQLILFDQFH�LQ�WKH�FRQWH[W�RI�FXPXODWLYH�HIIHFWV��SXUVXDQW�WR����&�)�5���������

,W�LV�WKH�EURDGHU��VLJQLILFDQW�³FXPXODWLYH�LPSDFW´�ZKLFK�PXVW�EH�FRQVLGHUHG�E\�DQ�
DJHQF\��EXW�ZKLFK�ZDV�QRW�FRQVLGHUHG�LQ�WKLV�FDVH��:LWKRXW�IXUWKHU�H[SODQDWLRQ��WKH�IDFLOH�
FRQFOXVLRQ�WKDW�WKLV�SDUWLFXODU�LPSDFW�LV�PLQRU�DQG�WKHUHIRUH�³ZRXOG�QRW�SURGXFH�FOLPDWH�
FKDQJH�LPSDFWV�WKDW�GLIIHU�IURP�WKH�1R�$FWLRQ�$OWHUQDWLYH�´�LV�LQVXIILFLHQW�WR�FRPSO\�ZLWK�
6HFWLRQ�����������

,Q�DW�OHDVW�WKUHH�RWKHU�FDVHV�LQYROYLQJ�IRVVLO�IXHO�SURGXFWLRQ��UHYLHZLQJ�FRXUWV�KDYH�UHPDQGHG�
($V�DQG�)216,V�EHFDXVH�WKH�DJHQF\�GLG�QRW�TXDQWLI\ LQGLUHFW HPLVVLRQV �DQG�LQ�VRPH�FDVHV�DOVR�
FXPXODWLYH HPLVVLRQV��DQG�WKHUHIRUH�IDLOHG�WR�WDNH�D�KDUG�ORRN�DW�WKH�VHYHULW\�RI�WKH�HPLVVLRQV����

7KH�'�&��&LUFXLW�&RXUW�RI�$SSHDOV�DOVR�DGGUHVVHG�)(5&¶V�REOLJDWLRQV�WR GLVFXVV�WKH�VLJQLILFDQFH�
RI�LQGLUHFW�DQG�FXPXODWLYH�HPLVVLRQV�LQ�6LHUUD�&OXE�Y��)(5&��ZKLFK�LQYROYHG�)(5&¶V�IDLOXUH�WR�
DFFRXQW�IRU�GRZQVWUHDP�HPLVVLRQV�IURP�D�QDWXUDO�JDV�SLSHOLQH�SURMHFW��7KHUH��WKH�FRXUW�KHOG�WKDW�
)(5&�PXVW�DPHQG�LWV�(,6�WR�LQFOXGH�QRW�RQO\�D�TXDQWLILHG�LQYHQWRU\�RI�LQGLUHFW�HPLVVLRQV�EXW�DOVR�
³D�GLVFXVVLRQ�RI�WKH�³VLJQLILFDQFH´�RI�WKLV�LQGLUHFW�HIIHFW« DV�ZHOO�DV�³WKH�LQFUHPHQWDO�LPSDFW�RI�
WKH�DFWLRQ�ZKHQ�DGGHG�WR�RWKHU�SDVW��SUHVHQW��DQG�UHDVRQDEO\�IRUHVHHDEOH�IXWXUH�DFWLRQV�´��� 7KH�
FRXUW� QRWHG� WKDW� TXDQWLILFDWLRQ�ZRXOG�EH� HVVHQWLDO� WR� WKH� HYDOXDWLRQ�RI� VLJQLILFDQFH�EXW� GLG�QRW�
RWKHUZLVH�VSHFLI\�ZKDW�WKH�VLJQLILFDQFH�DQDO\VLV�VKRXOG�LQFOXGH����

��� 6HH��H�J���6LHUUD�&OXE�Y��)(5&��1R�����������'�&��&LU���������� �UHPDQGLQJ�WR�)(5&�WR�HYDOXDWH�VLJQLILFDQFH�RI�
LQGLUHFW�HPLVVLRQV���:LOG(DUWK�*XDUGLDQV�Y��=LQNH��1R�������FY��������'�'��&���������� �ILQGLQJ�LQDGHTXDWH�
VXSSRUW�IRU�($�)216,���6DQ�-XDQ�&LWL]HQV�$OOLDQFH�Y��%/0��1R�������FY��������'�1�0���������� �ILQGLQJ�
LQDGHTXDWH�VXSSRUW�IRU�($�)216,���KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�
FRQWHQW�XSORDGV�VLWHV����FDVH�GRFXPHQWV��������������BGRFNHW�����FY������BILQGLQJV�DQG�UHFRPPHQGDWLRQV�
��SGI��KWWS���FOLPDWHFDVHFKDUW�FRP�FDVH�PRQWDQD�HOGHUV�IRU�D�OLYDEOH�WRPRUURZ�Y�XV�RIILFH�RI�VXUIDFH�PLQLQJ���
��� 6DQ�-XDQ�&LWL]HQV�$OOLDQFH�Y��%/0��1R�������FY��������'�1�0���������� ���
KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW�����FY������BPHPRUDQGXP�RSLQLRQ�DQG�RUGHU�SGI DW�������
��� KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW�����FY������BILQGLQJV�DQG�UHFRPPHQGDWLRQV���SGI�� :LOG(DUWK�*XDUGLDQV�Y��
=LQNH��1R�������FY��������'�'��&������������KWWS���FOLPDWHFDVHFKDUW�FRP�FDVH�PRQWDQD�HOGHUV�IRU�D�OLYDEOH�
WRPRUURZ�Y�XV�RIILFH�RI�VXUIDFH�PLQLQJ��
��� KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW��������BRSLQLRQ�SGI�DW ���
��� KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW��������BRSLQLRQ�SGI�DW ����7KH�FRXUW�DOVR�QRWHG�WKDW�6LHUUD�&OXE�KDG�³DVNHG�
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7KH�DQDO\VLV�SUHSDUHG�E\�)(5&�RQ�UHPDQG�IURP�WKLV�FDVH�LV�LOOXVWUDWLYH�RI�KRZ�DJHQFLHV�FDQ�DYRLG�
VLJQLILFDQFH� GHWHUPLQDWLRQV� DQG� ZK\� IXUWKHU� MXGLFLDO� LQWHUYHQWLRQ� PD\� EH� QHHGHG� WR� HQVXUH�
PHDQLQJIXO�DQDO\VLV�RI�WKH�VLJQLILFDQFH�RI�LQGLUHFW�DQG�FXPXODWLYH�HPLVVLRQV�XQGHU�1(3$��)(5&
HVWLPDWHG�WKDW�WKH�FRPEXVWLRQ�RI�QDWXUDO�JDV�IURP�WKH�SLSHOLQH�ZRXOG�JHQHUDWH������PLOOLRQ�WRQV�
SHU�\HDU�RI� FDUERQ�GLR[LGH� �&2���HPLVVLRQV��ZKLFK� LV� URXJKO\�HTXDO� WR� WKH� HPLVVLRQV� IURP�� �L��
DSSUR[LPDWHO\�����PLOOLRQ�SDVVHQJHU�YHKLFOHV�GULYHQ�HDFK�\HDU��RU��LL��DSSUR[LPDWHO\������PLOOLRQ�
KRPHV¶�HOHFWULFLW\�XVH�IRU�RQH�\HDU���� 1RQHWKHOHVV��)(5&�TXLFNO\�GLVPLVVHG�WKH�VLJQLILFDQFH�RI�
WKH� HPLVVLRQV� RQ� WKH� JURXQGV� WKDW� LW� ODFNHG� D� WKUHVKROG� IRU� DVVLJQLQJ� VLJQLILFDQFH� WR� *+*�
HPLVVLRQV��DQG�LW�IXUWKHU�QRWHG�WKDW�WKH�LQGLUHFW�*+*�FDOFXODWLRQV�GLG�QRW�DOWHU�LWV�DVVHVVPHQW�RI�
WKH�SURMHFW�EHFDXVH�

>7@KH�1R�$FWLRQ�$OWHUQDWLYH�ZRXOG�QRW�UHVXOW�LQ�SUHGLFWDEOH�DFWLRQV�LI�WKH�603�3URMHFW�
ZHUH�QRW�EXLOW��)RU�H[DPSOH��WKH�SURMHFW¶V�VKLSSHUV�PD\�VHHN�WR�WUDQVSRUW�WKH�VDPH�
YROXPHV�RI�QDWXUDO�JDV�E\�H[SDQGLQJ�H[LVWLQJ�WUDQVSRUWDWLRQ�V\VWHPV�RU�FRQVWUXFWLQJ�QHZ�
IDFLOLWLHV��%HFDXVH�WKH�1R�$FWLRQ�$OWHUQDWLYH�FRXOG�UHVXOW�LQ�OHVVHU��HTXDO��RU�JUHDWHU�*+*�
HPLVVLRQV�WKDQ�WKH�603�3URMHFW��ZH�FDQQRW�XVH�WKH�TXDQWLILHG�GRZQVWUHDP�*+*�
HPLVVLRQV�IURP�WKH�603�3URMHFW�WR�PHDQLQJIXOO\�FRPSDUH�WKH�WZR����

)(5&�DOVR�GHFOLQHG�WR�HVWLPDWH�WKH�VRFLDO�FRVW�RI�WKH�HPLVVLRQV���� 7KH�VXSSOHPHQWDO DQDO\VLV�
DQG�VLJQLILFDQFH�GHWHUPLQDWLRQ��RU�ODFN�WKHUHRI��KDV�QRW�EHHQ�FKDOOHQJHG�LQ�FRXUW��EXW�ZH�QRWH�
WKDW�WKLV�DQDO\VLV�LV�YHU\�VLPLODU�WR�DUJXPHQWV�DERXW�SRVVLEOH�SHUIHFW�VXEVWLWXWLRQ�WKDW�KDYH�EHHQ�
UHMHFWHG�LQ�WKH�FRQWH[W�RI�SURGXFWLRQ�SURSRVDOV���

�� $JHQFLHV�0XVW�8VH 6RXQG�7HFKQLFDO�$VVXPSWLRQV :KHQ�0HDVXULQJ�WKH�6HYHULW\�RI�WKH�
(PLVVLRQV ,PSDFW

,I� WKH� WHFKQLFDO� DVVXPSWLRQV� XQGHUO\LQJ� DQ� DJHQF\¶V� HPLVVLRQ� HVWLPDWHV� DUH� XQUHDVRQDEOH�� WKLV�
ZRXOG�UHQGHU�DQ\�VLJQLILFDQFH�GHWHUPLQDWLRQ�SUHGLFDWHG�RQ�WKDW�DQDO\VLV�DUELWUDU\�DQG�FDSULFLRXV��
$ERYH��ZH�GLVFXVV WKH�OHJDO�DGHTXDF\�RI�DVVXPSWLRQV�SHUWDLQLQJ�WR�HQHUJ\�VXEVWLWXWLRQ�DQG�QHW�
HPLVVLRQV��DV�WKDW�KDV�EHHQ�WKH�IRFXV�RI�PDQ\�ODZVXLWV�LQ�UHFHQW�\HDUV��%XW�WKHUH�DUH�RWKHU�W\SHV�RI�
WHFKQLFDO�DVVXPSWLRQV�WKDW�DUH�DOVR�FULWLFDO�WR�DFFXUDWH�HPLVVLRQV�TXDQWLILFDWLRQ��+HUH��ZH�IRFXV�RQ�
WZR�H[DPSOHV�ZKLFK�KDYH�EHHQ�WKH�VXEMHFW�RI�OLWLJDWLRQ��DVVXPSWLRQV�DERXW�WKH�JOREDO�ZDUPLQJ�
SRWHQWLDO��*:3��RI�QRQ�&2� HPLVVLRQV��ZKLFK�DUH�UHOHYDQW�ZKHQ�FRQYHUWLQJ�WKRVH�HPLVVLRQV�WR�

)(5&�WR�FRQYHUW�HPLVVLRQV�HVWLPDWHV�WR�FRQFUHWH�KDUPV�E\�ZD\�RI�WKH�6RFLDO�&RVW�RI�&DUERQ´�LQ�LWV�UHKHDULQJ�
UHTXHVW��EXW�GLG�QRW�LVVXH�D�UXOLQJ�RQ�ZKHWKHU�VXFK�GLVFORVXUH�ZDV�UHTXLUHG��DV�QHLWKHU�SDUW\�H[SOLFLWO\�UDLVHG�WKLV�LQ�
WKHLU�EULHIV���5DWKHU��WKH FRXUW�GLUHFWHG�)(5&�WR�H[SODLQ�LWV�SRVLWLRQ�RQ�XVLQJ�WKH�6&&�LQ�WKH�DPHQGHG�(,6� ,G�� DW�
���
��� (3$�*+*�(TXLYDOHQFLHV�&DOFXODWRU�
��� KWWSV���ZZZ�IHUF�JRY�LQGXVWULHV�JDV�HQYLUR�HLV���������������)(,6����������)(,6�SGI DW���
���$FFRUGLQJ�WR�HVWLPDWHV�VHW�IRUWK�LQ�RXU�FRPPHQWV�RQ�WKH�'6(,6��ZRXOG�EH�URXJKO\������PLOOLRQ�GXULQJ�WKH�ILUVW�
\HDU�RI�RSHUDWLRQ�DQG�ZRXOG�ULVH�WR�DSSUR[LPDWHO\������PLOOLRQ�SHU�\HDU�E\������
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&2��H����� DQG�DVVXPSWLRQV�DERXW�WKH�DPRXQW�RI�PHWKDQH�HPLVVLRQV�JHQHUDWHG�IURP�QDWXUDO�JDV�
ZHOOV�DQG�SLSHOLQH�LQIUDVWUXFWXUH��

$JHQFLHV�IUHTXHQWO\�UHO\�RQ�HVWLPDWHV�RI�&2�H�WR�DJJUHJDWH�DOO�W\SHV�RI�*+*V��DQG�XVLQJ�WKH�
ULJKW�*:3�LV�QHFHVVDU\�LQ�RUGHU�WR�DFFXUDWHO\�HVWLPDWH�&2�H�IRU�QR�&2� HPLVVLRQV��7KUHH�
ODZVXLWV KDYH�EHHQ�ILOHG�DJDLQVW�%/0�IRU�XVLQJ�DQ�DUELWUDULO\�ORZ�*:3�YDOXH�WR�HVWLPDWH�WKH�
HIIHFWV�RI�PHWKDQH�LQ�WHUPV�RI�&2� HTXLYDOHQW��&2��H���6SHFLILFDOO\��SODLQWLIIV�KDYH�DOOHJHG�WKDW��
�L��%/0�UHOLHG�DQ�RXWGDWHG�����\HDU�*:3�RI�����LQVWHDG�RI�WKH�,3&&¶V�FXUUHQW�����\HDU�*:3�RI�
����DQG��LL��%/0�VKRXOG�KDYH�FDOFXODWHG�PHWKDQH�HPLVVLRQV�XVLQJ�WKH����\HDU�*:3�RI�����DV�
WKLV�PRUH�FORVHO\�FRUUHVSRQGHG�ZLWK�WKH�DQWLFLSDWHG�SURMHFW�GXUDWLRQ���� 7KH�FRQVHTXHQFH�RI�
FKRRVLQJ�D�ORZHU�*:3�LV�GUDPDWLF��RQH�FRPSODLQW�DOOHJHV�WKDW�%/0�XQGHUHVWLPDWHG�WKH�JOREDO�
ZDUPLQJ�HIIHFW�RI�PHWKDQH�E\�D�IDFWRU�RI�IRXU���� ,Q�:HVWHUQ�2UJDQL]DWLRQ�RI�5HVRXUFH�&RXQFLOV�
Y��%/0���D�GLVWULFW�FRXUW�LQ�0RQWDQD�KHOG�WKDW�%/0¶V�³XQH[SODLQHG�GHFLVLRQ�WR�XVH�WKH�����\HDU�
WLPH�KRUL]RQ��ZKHQ�RWKHU�PRUH�DSSURSULDWH�WLPH�KRUL]RQ�UHPDLQHG�DYDLODEOH��TXDOLILHV�DV�
DUELWUDU\�DQG�FDSULFLRXV�´��� 7KHUH��WKH�FRXUW�QRWHG�WKDW�%/0�KDG�XVHG�WKH����\HDU�*:3�LQ�RWKHU�
1(3$�GRFXPHQWDWLRQ��ZKLFK�GHPRQVWUDWHG�WKDW�%/0�ZDV�DZDUH�RI�WKH�HYROYLQJ�QDWXUH�RI�WKH�
VFLHQFH�UHJDUGLQJ�PHWKDQH�HPLVVLRQV�HVWLPDWLRQ��DQG�%/0�KDG�IDLOHG�WR�SURYLGH�D�VDWLVIDFWRU\�
H[SODQDWLRQ�IRU�XVLQJ�WKH�����\HDU�*:3����� ,Q�FRQWUDVW��LQ�:LOGHUQHVV�:RUNVKRS�Y��%/0��D
GLVWULFW�FRXUW�LQ�&RORUDGR�XSKHOG�%/0¶V�XVH�RI�D�����\HDU�*:3�RI����ZKHUH�WKH�FRXUW�IHOW�WKDW�
%/0�KDG�DGHTXDWHO\�H[SODLQHG�LWV�EDVLV�IRU�GRLQJ�VR���� 7KH�WKLUG�FDVH�KDV�QRW�\HW�EHHQ�
GHFLGHG����

$JHQFLHV�VKRXOG�DOVR�XVH�WKH�EHVW�DYDLODEOH�GDWD�WR�HVWLPDWH�PHWKDQH�HPLVVLRQV�IURP�RLO�DQG�JDV�
LQIUDVWUXFWXUH��7KHUH�KDV�QRW�EHHQ�PXFK�OLWLJDWLRQ�DERXW�WKLV�LVVXH�WR�GDWH��EXW�WKHUH�LV�D�JURZLQJ�
ERG\�RI�UHVHDUFK�VXJJHVWLQJ�WKDW�WKH�IHGHUDO�JRYHUQPHQW�KDV�GUDPDWLFDOO\�XQGHUHVWLPDWLQJ�
PHWKDQH�HPLVVLRQV�IURP�RLO�DQG�JDV�LQIUDVWUXFWXUH�ZKLFK�PD\�JLYH�ULVH�WR�IXWXUH�ODZVXLWV����
7KHUH�LV�RQH�FDVH�ZKLFK�DGGUHVVHV�WKH�DGHTXDF\�RI�DJHQF\�PHWKDQH�FDOFXODWLRQV��,Q�:LOGHUQHVV�
:RUNVKRS��SODLQWLIIV�DOVR�DOOHJHG�WKDW�%/0�PDGH�LPSURSHU�DVVXPSWLRQV�DERXW�WKH�PDJQLWXGH�RI�

��� 7KH�*:3�LV�D�PHDVXUH�RI�KRZ�PXFK�KHDW�D�*+*�WUDSV�LQ�WKH�DWPRVSKHUH�RYHU�D�VSHFLILF�DPRXQW�RI�WLPH��H�J���
����\HDUV���DV�FRPSDUHG�WR�&2��
��� :HVWHUQ�2UJDQL]DWLRQ�RI�5HVRXUFH�&RXQFLOV�Y��%/0��1R�������FY�������%00��'��0RQW���������� �FLWH�
FRPSODLQW���:LOGHUQHVV�:RUNVKRS�Y��%/0��1R�������FY�������:<'��'��&ROR�������������:LOGHUQHVV�:RUNVKRS�Y��
8�6��%XUHDX�RI�/DQG�0DQDJHPHQW��1R�������FY��������'��&ROR�����������
��� KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW�����FY�������:<'BSHWLWLRQ�IRU�UHYLHZ�SGI DW����
��� :HVWHUQ�2UJDQL]DWLRQ�RI�5HVRXUFH�&RXQFLOV�Y��8�6��%XUHDX�RI�/DQG�0DQDJHPHQW��1R�������FY�������%00��'��
0RQW�����������
��� ,G�
��� :LOGHUQHVV�:RUNVKRS�Y��%/0��1R�������FY�������:<'��'��&ROR������������
��� :LOGHUQHVV�:RUNVKRS�Y��%/0��1R�������FY��������'��&ROR�����������
��� KWWSV���VFLHQFH�VFLHQFHPDJ�RUJ�FRQWHQW���������������
KWWSV���ZZZ�HHQHZV�QHW�HQHUJ\ZLUH������������VWRULHV�������������
KWWSV���ZZZ�FLW\QHZV�����FRP������������QHZ�VWXG\�VXJJHVWV�RLOVDQGV�JUHHQKRXVH�JDV�HPLVVLRQV�
XQGHUHVWLPDWHG���KWWSV���HRV�RUJ�UHVHDUFK�VSRWOLJKWV�JUHHQKRXVH�JDV�LQYHQWRULHV�XQGHUHVWLPDWH�PHWKDQH�HPLVVLRQV��
KWWSV���ZZZ�HGI�RUJ�FOLPDWH�PHWKDQH�VWXGLHV��KWWSV���HQHUJ\QHZV�XV�GLJHVWV�VWXG\�ILQGV�HSD�YDVWO\�XQGHUHVWLPDWLQJ�
PHWKDQH�HPLVVLRQV���KWWSV���DUVWHFKQLFD�FRP�VFLHQFH���������VWXG\�XV�RLO�DQG�JDV�PHWKDQH�HPLVVLRQV�KDYH�EHHQ�
GUDPDWLFDOO\�XQGHUHVWLPDWHG��
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PHWKDQH�HPLVVLRQV�± VSHFLILFDOO\��WKDW�%/0�XVHG�PRGHOLQJ�GDWD�WR�HVWLPDWH�PHWKDQH�HPLVVLRQV�
WKDW�FDPH�VROHO\�IURP�VXUYH\�UHVSRQVHV�RI�RLO�DQG�JDV�RSHUDWRUV�ZLWKRXW�FRQILUPLQJ�WKRVH�
DQVZHUV��WKDW�WKH�GDWD�ZDV�QRW�EDVHG�RQ�FXUUHQW�RU�KLVWRULF�HPLVVLRQ�UDWHV�EXW�RQ�IRUHFDVW�
HPLVVLRQV�LQ�������DQG�WKDW�%/0�LPSURSHUO\�DGMXVWHG�WKH�HPLVVLRQ�UDWHV�RQ�D�IDXOW\�DVVXPSWLRQ�
DERXW�WKH�LPSOHPHQWDWLRQ�RI�FRQWURO�WHFKQRORJLHV�RQ�RLO�DQG�JDV�VRXUFHV��7KH�SODLQWLIIV�RIIHUHG�
DOWHUQDWLYH�FDOFXODWLRQV�RI�PHWKDQH�HPLVVLRQV��+RZHYHU��WKH�FRXUW�KHOG�WKDW�WKH�SODLQWLIIV�KDG�QRW�
DGHTXDWHO\�VXSSRUWHG�WKHLU�RZQ�FDOFXODWLRQV�DQG�WKDW�WKLV�OHIW�WKH�FRXUW�³ZLWK�QR�UHOLDEOH�ZD\�WR�
VXIILFLHQWO\�MXGJH�3ODLQWLII¶V�DQDO\VLV�RQ�WKH�LVVXH´�DQG��LQ�DGGLWLRQ��WKDW�SODLQWLIIV�KDG�QRW�
SHUVXDVLYHO\�H[SODLQHG�KRZ�WKH�XVH�RI�LQGXVWU\�GDWD�RU�DVVXPSWLRQV�XQGHUSLQQLQJ�%/0¶V�
DQDO\VLV�UHVXOWHG�LQ�LQFRUUHFW�PHWKDQH�FDOFXODWLRQV��,W�WKXV�KHOG�WKDW�LW�PXVW�GHIHU�WR�%/0¶V�
FDOFXODWLRQV�RI�PHWKDQH�HPLVVLRQV����

�� 6LJQLILFDQFH�0XVW�%H�$VVHVVHG�LQ /LJKW�RI�5HJXODWRU\�&ULWHULD

7KH�1(3$�UHJXODWLRQV�GLUHFW DJHQFLHV�WR�FRQVLGHU�ERWK�FRQWH[W�DQG�LQWHQVLW\�ZKHQ�DVVHVVLQJ�
VLJQLILFDQFH�DV�ZHOO�DV�D�QXPEHU�RI�PRUH�VSHFLILF�IDFWRUV�UHOHYDQW�WR�JDXJLQJ�WKH�LQWHQVLW\�RI�WKH�
LPSDFW���� 7KHVH�LQFOXGH��LQWHU�DOLD��³>W@KH�GHJUHH�WR�ZKLFK�WKH�SURSRVHG�DFWLRQ�DIIHFWV�SXEOLF�
KHDOWK�RU�VDIHW\�´�³�W�KH�GHJUHH WR�ZKLFK�WKH�HIIHFWV�RQ�WKH�TXDOLW\�RI�WKH�KXPDQ�HQYLURQPHQW�DUH�
OLNHO\�WR�EH�KLJKO\�FRQWURYHUVLDO�´�³�W�KH�GHJUHH�WR�ZKLFK�WKH�SRVVLEOH�HIIHFWV�RQ�WKH�KXPDQ�
HQYLURQPHQW�DUH�KLJKO\�XQFHUWDLQ�RU�LQYROYH�XQLTXH�RU�XQNQRZQ�ULVNV�´�³�W�KH�GHJUHH�WR�ZKLFK�
WKH�DFWLRQ�PD\�HVWDEOLVK�D�SUHFHGHQW�IRU�IXWXUH�DFWLRQV�ZLWK�VLJQLILFDQW�HIIHFWV�RU�UHSUHVHQWV�D�
GHFLVLRQ�LQ�SULQFLSOH�DERXW�D�IXWXUH�FRQVLGHUDWLRQ�´�DQG�³�Z�KHWKHU�WKH�DFWLRQ�LV�UHODWHG�WR�RWKHU�
DFWLRQV�ZLWK�LQGLYLGXDOO\�LQVLJQLILFDQW�EXW�FXPXODWLYHO\�VLJQLILFDQW�LPSDFWV�´�:LWK�UHJDUGV�WR�
FXPXODWLYH�LPSDFWV��6HFWLRQ���������QRWHV WKDW�³>V@LJQLILFDQFH�H[LVWV�LI�LW�LV�UHDVRQDEOH�WR�
DQWLFLSDWH�D�FXPXODWLYHO\�VLJQLILFDQW�LPSDFW�RQ�WKH�HQYLURQPHQW´�DQG�WKDW�³>V@LJQLILFDQFH�FDQQRW�
EH�DYRLGHG�E\�WHUPLQJ�DQ�DFWLRQ�WHPSRUDU\�RU�E\�EUHDNLQJ�LW�GRZQ�LQWR�VPDOO�FRPSRQHQW�SDUWV�´

7KH�FRQWH[W�IRU�IHGHUDO�DSSURYDOV�RI�IRVVLO�IXHO�VXSSO\�SURMHFWV�FDQ�EH�IUDPHG�DV�IROORZV��&OLPDWH�
FKDQJH�LV�FDXVLQJ�DQG�ZLOO�FDXVH�KDUP�WR�SXEOLF�KHDOWK�DQG�ZHOIDUH��RQ�VFDOHV�UDQJLQJ�IURP�WKH�
JOREDO�WR�WKH�KLJKO\�ORFDO��DQG�WR�DGGUHVV�WKLV�SUREOHP�WKH�8�6��PXVW�UDSLGO\�UHGXFH�LWV�
GHSHQGHQF\�RQ�IRVVLO�IXHOV��:KHUH�IRVVLO�IXHO�SURGXFWLRQ�WDNHV�SODFH�RQ�SULYDWH�ODQGV��WKH�
JRYHUQPHQW¶V�DELOLW\�WR�DGGUHVV�FOLPDWH�LPSDFWV�LV�OLPLWHG��%XW�ZKHUH�WKH�IHGHUDO�JRYHUQPHQW�KDV�
DXWKRULW\�RYHU�SURGXFWLRQ�RQ�SXEOLF�ODQGV�DQG�WUDQVSRUWDWLRQ�SURMHFWV�WKDW�UHTXLUH�IHGHUDO�
DSSURYDO��WKH�JRYHUQPHQW�KDV�WKH�RSSRUWXQLW\�WR�FRQVLGHU�WKH�SRWHQWLDO�*+*�HPLVVLRQV�DQG�DFW�
RQ�WKLV�LQIRUPDWLRQ���:LWK�WKLV�LQ�PLQG� DJHQFLHV�VKRXOG ORRN�DW�WKH�SURSRVDO¶V�LPSDFW�RQ�IRVVLO�
IXHO�FRQVXPSWLRQ�DQG�HPLVVLRQV�LQ�FRQWH[W�RI JOREDO��QDWLRQDO��UHJLRQDO��RU�VWDWH�FDUERQ�EXGJHWV
�RU�HPLVVLRQ�UHGXFWLRQ�WDUJHWV��ZLWK�DQ�H\H�WRZDUGV�XQGHUVWDQGLQJ�ZKHWKHU�WKH�SURSRVDO�FDQ�EH�
LPSOHPHQWHG�ZLWKRXW�XQGHUPLQLQJ�SURJUHVV�WRZDUGV�GHFDUERQL]DWLRQ��*UDQWHG��1(3$�GRHV�QRW�
UHTXLUH�DQ�DJHQF\�WR�DYRLG�DOO�VLJQLILFDQW�LPSDFWV�± DQG�WKXV�DQ�DJHQF\�PD\�SURFHHG�ZLWK�D�IRVVLO�

��� KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW�����FY�������:<'BPHPRUDQGXP�RSLQLRQ�DQG�RUGHU�SGI
��� ���&�)�5������������
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IXHO�VXSSO\�SURSRVDO�HYHQ�LI�LW�LV�LQFRQVLVWHQW�ZLWK�GHFDUERQL]DWLRQ�RU�HPLVVLRQ�UHGXFWLRQ�JRDOV�±
EXW�WKLV�VRUW�RI�DQDO\VLV�LV�QHHGHG�LQ�RUGHU�IRU�GHFLVLRQ�PDNHUV�WR�PDNH�LQIRUPHG�GHFLVLRQV�DERXW�
KRZ�WR�SURFHHG�ZLWK�IRVVLO�IXHO�UHODWHG�SURSRVDOV�ZKHQ�GHFDUERQL]DWLRQ�LV�D�FULWLFDO�VRFLDO�JRDO��

$JHQFLHV�PXVW�DOVR�FRQVLGHU�³LQWHQVLW\´�± WKDW�LV��WKH�³VHYHULW\�RI�WKH�LPSDFW�´��� 7KHUH DUH�
VHYHUDO�ZD\V�WKDW�DJHQFLHV�FDQ�DVVHVV�WKH�VHYHULW\�RI�WKH�HPLVVLRQV�LPSDFW��2QH�RSWLRQ�LV�WR�
SURYLGH�D�TXDOLWDWLYH�GHVFULSWLRQ�RI�FOLPDWH�FKDQJH�LPSDFWV�DQG�XVH�WKH�HVWLPDWHG�*+*�
HPLVVLRQV�DV�D�SUR[\�IRU�WKH�³VHYHULW\´�RI�WKH�SURMHFW¶V�FRQWULEXWLRQ�WR�WKRVH�LPSDFWV��7KLV�
DSSURDFK�ZDV�HQGRUVHG�LQ�WKH�UHVFLQGHG�&(4�JXLGDQFH���� 7KH�RQH�NH\�OLPLWDWLRQ�WR�WKLV�
DSSURDFK�LV�WKDW�&2�H�HVWLPDWHV�GR�QRW��LQ�RI�WKHPVHOYHV��SURYLGH�D�FOHDU�SLFWXUH�RI�WKH�SRWHQWLDO�
PDJQLWXGH�RI�WKH�LPSDFW�RQ�KXPDQV�DQG�HFRV\VWHPV�± DQG�ZKHQ�WKH�HVWLPDWHV�DUH�FRPSDUHG�WR�
JOREDO��QDWLRQDO��RU�VWDWH�HPLVVLRQ�WRWDOV��WKH\�LQHYLWDEO\�DSSHDU�UHODWLYHO\�VPDOO��

2WKHU�WRROV DUH DYDLODEOH�WR�EHWWHU�XQGHUVWDQG�WKH�PDJQLWXGH�RI�WKH�HPLVVLRQV�LPSDFW��7KHVH�
LQFOXGH���L��WKH�6RFLDO�&RVW�RI�&DUERQ��6&�&2����0HWKDQH��6&�&+����DQG�1LWURXV�2[LGH��6&�
1�2��PHWULFV�WKDW�ZHUH�GHYHORSHG�WKURXJK�D�IHGHUDO�LQWHUDJHQF\�FRQVXOWDWLRQ�SURFHVV�DQG�
DSSURYHG�E\�WKH�FRXUWV��ZKLFK�FDQ�EH�XVHG�WR�DVVLJQ�D�GROODU�YDOXH�WR�WKH�SRWHQWLDO�LPSDFWV�RI�
WKHVH�HPLVVLRQV���� �LL��WKH�(QYLURQPHQWDO�3URWHFWLRQ�$JHQF\��(3$�¶V�TXDQWLILFDWLRQ�WKUHVKROG�RI�
�������WRQV�SHU�\HDU�RI�&2�H�WR�LGHQWLI\�PDMRU�HPLWWHUV�IRU�WKH�SXUSRVHV�RI�*+*�UHSRUWLQJ��DV�
QRWHG�E\�(3$��IDFLOLWLHV�WKDW�VXUSDVV�WKLV�WKUHVKROG�DUH�FRQVLGHUHG�WKH�³ODUJHVW�HPLWWHUV´�LQ�WKH�
FRXQWU\����� �LLL��WKH�(3$¶V�*+*�(TXLYDOHQFLHV�&DOFXODWRU��ZKLFK�FDQ�EH�XVHG WR�FRPSDUH�
HPLVVLRQV�IURP�WKH�SURSRVDO�ZLWK��H�J���HPLVVLRQV�IURP�KRXVHKROG�HOHFWULFLW\�XVH�RU�YHKLFOH�PLOHV�
GULYHQ���� DQG��LY��HYDOXDWLQJ�WKH�SURSRVDO�DQG�LWV�HPLVVLRQV�LQ�WKH�FRQWH[W�RI�JOREDO��QDWLRQDO��
DQG��ZKHUH�DSSOLFDEOH��VWDWH�FDUERQ�EXGJHWV� $V�FOLPDWH�FKDQJH�DWWULEXWLRQ�VFLHQFH�SURJUHVVHV��LW�
PD\�DOVR�EHFRPH�SRVVLEOH�WR�OLQN�WKH�HPLVVLRQV�IURP�D�SDUWLFXODU�SURSRVDO�WR�VSHFLILF�LPSDFWV�±
H�J���D�FHUWDLQ�DPRXQW�RI�VHD�OHYHO�ULVH�± EDVHG�RQ�WKH�SURSRUWLRQDO�FRQWULEXWLRQ�WR�JOREDO�

��� ���&�)�5������������E��
��� &(4���������VXSUD�QRWH�����DW����6XFK�D�TXDOLWDWLYH�GHVFULSWLRQ�RI�FOLPDWH�FKDQJH�LPSDFWV�FDQ�DOVR�KHOS�WR�VDWLVI\�
WKH�UHTXLUHPHQW�WR�ORRN�DW�³FXPXODWLYH�LPSDFWV´�RI�WKH�SURSRVDO�FRPELQHG�ZLWK�RWKHU�IRUHVHHDEOH�DFWLRQV�
��� 7KH�6RFLDO�&RVW�RI�&DUERQ��0HWKDQH��DQG�1LWURXV�2[LGH��GHVSLWH�EHLQJ�RIILFLDOO\�³UHVFLQGHG´�E\�3UHVLGHQW�
7UXPS��DUH�VFLHQWLILFDOO\�FUHGLEOH�HVWLPDWHV�RI�WKH�VRFLHWDO�FRVWV�RI�JUHHQKRXVH�JDV�HPLVVLRQV��GHYHORSHG�WKURXJK�D�
OHQJWK\�SURFHVV�RI�LQWHUDJHQF\�FRQVXOWDWLRQ�DQG�SHHU�UHYLHZ��DQG�WKDW�FRVW�LV�DEVROXWHO\�UHOHYDQW�WR�DVVHVVLQJ�WKH�
QDWXUH�DQG�VLJQLILFDQFH�RI�WKH�SURSRVHG�SURJUDP¶V�HQYLURQPHQWDO�FRQVHTXHQFHV��6HH�=HUR�=RQH�,QF��Y��'HSW��RI�
(QHUJ\������)��G�������WK�&LU���������XSKROGLQJ�XVH�RI�PHWKRGRORJ\�IRU�FDOFXODWLQJ�VRFLDO�FRVW�RI�FDUERQ�XVHG�E\�
WKH�,QWHUDJHQF\�:RUNLQJ�*URXS�RQ�WKH�6RFLDO�&RVW�RI�&DUERQ���,QWHUDJHQF\�:RUNLQJ�*URXS�RQ�WKH�6RFLDO�&RVW�RI�
*UHHQKRXVH�*DVHV��7HFKQLFDO�6XSSRUW�'RFXPHQW��7HFKQLFDO�8SGDWH�RI�WKH�6RFLDO�&RVW�RI�&DUERQ�IRU�5HJXODWRU\�
,PSDFW�$QDO\VLV�8QGHU�([HFXWLYH�2UGHU��������0D\�������5HYLVHG�$XJXVW��������,QWHUDJHQF\�:RUNLQJ�*URXS�RQ�
WKH�6RFLDO�&RVW�RI�*UHHQKRXVH�*DVHV��$GGHQGXP�WR�7HFKQLFDO�6XSSRUW�'RFXPHQW�RQ�6RFLDO�&RVW�RI�&DUERQ�IRU�
5HJXODWRU\�,PSDFW�$QDO\VLV�8QGHU�([HFXWLYH�2UGHU��������$SSOLFDWLRQ�RI�WKH�0HWKRGRORJ\�WR�(VWLPDWH�WKH�6RFLDO�
&RVW�RI�0HWKDQH�DQG�WKH�6RFLDO�&RVW�RI�1LWURXV�2[LGH��$XJ���������6HH�DOVR�0RQWDQD�(QYLURQPHQWDO�,QIRUPDWLRQ�
&HQWHU�Y��260������)�6XSS��G�������'��0RQWDQD��������UHTXLULQJ�GLVFORVXUH�RI�*+*�FRVWV�LQ�1(3$�UHYLHZ�ZKHUH�
EHQHILWV�ZHUH�DOVR�GLVFORVHG��DQG�FLWLQJ�WKH�IHGHUDO�6RFLDO�&RVW�RI�&DUERQ�DV�DQ�DYDLODEOH�GLVFORVXUH�WRRO���+LJK�
&RXQWU\�&RQVHUYDWLRQ�$GYRFDWHV�Y��86)6�����)�6XSS��G�������'��&ROR���������VDPH��
��� (3$��*+*�5HSRUWLQJ�3URJUDP�)DFWV�DQG�)LJXUHV��KWWSV���ZZZ�HSD�JRY�JKJUHSRUWLQJ�NH\�IDFWV�DQG�ILJXUHV
��� (3$��*+*�(TXLYDOHQFLHV�&DOFXODWRU��KWWSV���ZZZ�HSD�JRY�HQHUJ\�JUHHQKRXVH�JDV�HTXLYDOHQFLHV�FDOFXODWRU
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HPLVVLRQV���� 6XFK�DQ�DVVHVVPHQW�PD\�DOUHDG\�EH�IHDVLEOH�LQ�WKH�FRQWH[W�RI�YHU\�ODUJH�DFWLRQ��
VXFK�DV�D�SURJUDPPDWLF�UHYLHZ�RI�IHGHUDO�FRDO�OHDVLQJ��DV�VFLHQWLVWV�DUH�DOUHDG\�OLQNLQJ�YHU\�ODUJH�
HPLVVLRQ�VRXUFHV�WR�VSHFLILF�LPSDFWV��EXW�ZRXOG�SURYH�FKDOOHQJLQJ�IRU�PRUH�GLVFUHWH�SURSRVDOV�
ZLWK�VPDOOHU�HPLVVLRQV�LPSDFWV����

7KH�LQWHQVLW\�FULWHULD�VHW�IRUWK�LQ�VHFWLRQ���������VKRXOG�DOVR�EH�XVHG�LQ�WKLV�DQDO\VLV��0DQ\�RI�
WKHVH�IDFWRUV�ZHLJK�LQ�IDYRU�RI�D�VLJQLILFDQFH�ILQGLQJ�IRU�*+*�HPLVVLRQV�IURP�IRVVLO�IXHO�VXSSO\�
SURMHFWV��)RU�H[DPSOH��RQH�FRXOG�DUJXH�WKDW�WKH�HIIHFW�RI�WKHVH�SURMHFWV�± SDUWLFXODUO\�WKH�HIIHFWV�
RQ�IRVVLO�IXHO�FRQVXPSWLRQ�DQG�*+*�HPLVVLRQV�± DUH�³KLJKO\�FRQWURYHUVLDO´�EHFDXVH�WKHUH�DUH�
VXEVWDQWLDO�GLVSXWHV�DERXW�WKH�DFFXUDF\�RI�DJHQF\�DVVHVVPHQWV�DQG�WKH�DFWXDO�PDJQLWXGH�RI�WKH�
HPLVVLRQV�LPSDFWV�IURP�WKHVH�SURSRVDOV�´ ,W�FRXOG�DOVR�EH�DUJXHG�WKDW�WKHVH�HIIHFWV�DUH�³KLJKO\�
XQFHUWDLQ´�DQG�³LQYROYH�XQLTXH�RU�XQNQRZQ�ULVNV´�GXH�WR�WKH�OHYHO�RI�XQFHUWDLQW\�GLVFXVVHG�LQ�
1(3$�GRFXPHQWDWLRQ�DV�ZHOO�DV�EURDGHU�XQFHUWDLQW\�DERXW�WKH�SRWHQWLDO�PDJQLWXGH�DQG�LPSDFW�RI�
FOLPDWH�FKDQJH��7KH�DSSURYDO�RI�IRVVLO�IXHO�H[WUDFWLRQ�DQG�WUDQVSRUWDWLRQ�SURMHFWV��DQG�
FRUUHVSRQGLQJ�1(3$�DQDO\VLV��FDQ�DOVR�³HVWDEOLVK�D�SUHFHGHQW�IRU�IXWXUH�DFWLRQV�ZLWK�VLJQLILFDQW�
HIIHFWV´�DQG�³UHSUHVHQWV�D�GHFLVLRQ�LQ�SULQFLSOH�DERXW�D�IXWXUH�FRQVLGHUDWLRQ´�± VSHFLILFDOO\��
ZKHWKHU�WKH�8�6��VKRXOG�DGRSW�VXSSO\�VLGH�FRQVWUDLQWV�RQ�IRVVLO�IXHOV�WR�DGGUHVV�FOLPDWH�FKDQJH��
DQG�ZKHWKHU�WKH�LQIUDVWUXFWXUH�ZLOO�UHVXOW�LQ�IRVVLO�IXHO�³ORFN�LQ�´ $QG�ILQDOO\��WKHUH�FDQ�EH�QR�
GRXEW�WKDW�HDFK�RI�WKHVH�DSSURYDOV�LV�³UHODWHG�WR�RWKHU�DFWLRQV�ZLWK�LQGLYLGXDOO\�LQVLJQLILFDQW�EXW�
FXPXODWLYHO\�VLJQLILFDQW�LPSDFWV´�± WKDW�LV��WKH�DSSURYDO�RI�RWKHU�IRVVLO�IXHO�OHDVHV��503V��DQG�
WUDQVSRUWDWLRQ�LQIUDVWUXFWXUH�DOO�RI�ZKLFK�FRQWULEXWHV�WR�WKH�RQJRLQJ�VXSSO\�RI�DQG�UHOLDQFH�RQ�
IRVVLO�IXHOV��$V�QRWHG�LQ�6HFWLRQ����������WKLV�ODVW�IDFWRU�LV�GLVSRVLWLYH��³>V@LJQLILFDQFH�H[LVWV�LI�LW�
LV�UHDVRQDEOH�WR�DQWLFLSDWH�D�FXPXODWLYHO\�VLJQLILFDQW�LPSDFW�RQ�WKH�HQYLURQPHQW�´

$V�GLVFXVVHG�LQ�3DUW�,,��DJHQFLHV�RIWHQ�IDLO�WR�DVVHVV�WKH�VLJQLILFDQFH�RI�*+*�HPLVVLRQV�LQ�OLJKW�RI�
WKH�UHJXODWRU\�IDFWRUV��DQG�WKLV�KDV�UHVXOWHG�LQ D�QXPEHU RI�ODZVXLWV���� 2QH�GHFLVLRQ�IURP�WKH�
'�&��&LUFXLW�GLVWULFW�FRXUW�FRQWDLQHG D�SDUWLFXODUO\�GHWDLOHG�DVVHVVPHQW�RI�WKH�UHJXODWRU\�
UHTXLUHPHQWV���� 7KH�FULWLFDO�TXHVWLRQ�ZDV�ZKHWKHU�%/0�KDG�DGHTXDWHO\�MXVWLILHG�)216,V�WKDW�LW�
LVVXHG�IRU���RLO�DQG�JDV�OHDVH�VDOHV�FRYHULQJ�D�WRWDO�RI�����OHDVHV�RQ���������DFUHV�RI�IHGHUDO�
ODQGV�LQ�:\RPLQJ��7KH�FRXUW�H[SODLQHG�WKDW�WKH�NH\�FRQVLGHUDWLRQV�DUH�ZKHWKHU�WKH�DJHQF\��³����
KDV�DFFXUDWHO\�LGHQWLILHG�WKH�UHOHYDQW�HQYLURQPHQWDO�FRQFHUQ������KDV�WDNHQ�D�KDUG�ORRN�DW�WKH�
SUREOHP�LQ�SUHSDULQJ�LWV�>)216,�RU�(QYLURQPHQWDO�$VVHVVPHQW@������LV�DEOH�WR�PDNH�D�

��� 6HH�0LFKDHO�%XUJHU��5DGOH\�+RUWRQ��	�-HVVLFD�:HQW]��7KH�/DZ�DQG�6FLHQFH�RI�&OLPDWH�&KDQJH�$WWULEXWLRQ�
)RUWKFRPLQJ��&2/80%,$�-2851$/�2)�(19,5210(17$/�/$: �-DQXDU\�������
��� &LWH�WR�RXU�DWWULEXWLRQ�SDSHU�
��� 6LHUUD�&OXE�Y��)(5&��1R�����������'�&��&LU���������� �UHPDQGLQJ�WR�)(5&�WR�HYDOXDWH�VLJQLILFDQFH�RI�LQGLUHFW�
HPLVVLRQV���:LOG(DUWK�*XDUGLDQV�Y��=LQNH������)�6XSS��G�� �'�'��&������� �ILQGLQJ�LQDGHTXDWH�VXSSRUW�IRU�
($�)216,���6DQ�-XDQ�&LWL]HQV�$OOLDQFH�Y��%/0��1R�������FY��������'�1�0���������� �ILQGLQJ�LQDGHTXDWH�VXSSRUW�
IRU�($�)216,�� 6HH�DOVR��SHQGLQJ�FDVHV��:LOG(DUWK�*XDUGLDQV�Y��%/0��1R�������FY��������'��0RQW��
���������DOOHJLQJ�WKDW�DJHQF\�IDLOHG WR�GLVFORVH�VRFLDO�FRVWV��DQG�IDLOHG WR�HYDOXDWH�FRQWH[W�DQG�LQWHQVLW\���:LOGHUQHVV�
:RUNVKRS�Y� %/0��1R�������FY��������'��&ROR���������� �DOOHJLQJ�WKDW�DJHQF\�IDLOHG�WR�SUHSDUH�($�RU�(,6�IRU�
SURSRVDO�DQG�WKXV�IDLOHG�WR�HYDOXDWH�VLJQLILFDQFH�RI�HPLVVLRQV�LQ�OLJKW�RI�UHJXODWRU\�FULWHULD���$WFKDIDOD\D�
%DVLQNHHSHU�Y��86$&(��1R������������0�'��/$����WK &LU���������� �DOOHJLQJ�WKDW�86$&(�³IDLOHG�WR�DVVHVV�WKH�
FOLPDWH�LPSDFWV�RI�
ORFNLQJ�LQ
�IXWXUH�UHOLDQFH�RQ�IRVVLO�IXHOV�ZLWK�D�PDVVLYH�LQIUDVWUXFWXUH�LQYHVWPHQW����
��� :LOG(DUWK�*XDUGLDQV�Y��=LQNH������)�6XSS��G��� �'�'��&��������
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FRQYLQFLQJ�FDVH�IRU�LWV�ILQGLQJ�RI�QR�VLJQLILFDQW�LPSDFW��DQG�����KDV�VKRZQ�WKDW�HYHQ�LI�WKHUH�LV�DQ�
LPSDFW�RI�WUXH�VLJQLILFDQFH��DQ�(,6�LV�XQQHFHVVDU\�EHFDXVH�FKDQJHV�RU�VDIHJXDUGV�LQ�WKH�SURMHFW�
VXIILFLHQWO\�UHGXFH�WKH�LPSDFW�WR�D�PLQLPXP�´���

$SSO\LQJ�WKHVH�IDFWRUV��WKH�FRXUW�KHOG�WKDW�%/0�FRXOG�QRW�VXSSRUW�LWV�)216,�EHFDXVH�LW�KDG�
IDLOHG�WR�WDNH�D�KDUG�ORRN�DW�DOO�LQGLUHFW�DQG�FXPXODWLYH�HPLVVLRQV���� +RZHYHU��WKH�FRXUW�DOVR�
ORRNHG�DW�WZR�RWKHU�VLJQLILFDQFH�IDFWRUV�± ZKHWKHU�WKH�DFWLRQ�LV�KLJKO\�FRQWURYHUVLDO�DQG�ZKHWKHU�
LW�LQYROYHV�KLJKO\�XQFHUWDLQ�RU�XQLTXH�RU�XQNQRZQ�ULVNV�± DQG�IRXQG�WKDW�WKHVH�IDFWRUV��VWDQGLQJ�
DORQH��ZRXOG�QRW�FRPSHO�SUHSDUDWLRQ�RI�DQ�(,6��

:LWK�UHJDUGV�WR�FRQWURYHUV\��WKH�FRXUW�VDLG�LW�FRXOG�QRW�FRQFOXGH�WKDW�WKH�HIIHFWV�RI�OHDVLQJ�DUH�
KLJKO\�FRQWURYHUVLDO�EHFDXVH�FRQWURYHUV\�LQ�WKH�1(3$�FRQWH[W�³LV�QRW�PHDVXUHG�PHUHO\�E\�WKH�
LQWHQVLW\�RI�RSSRVLWLRQ´�EXW�ZKHWKHU�WKHUH�LV�³D�VXEVWDQWLDO�GLVSXWH«�DV�WR�WKH�VL]H��QDWXUH��RU�
HIIHFW�RI�WKH�PDMRU�IHGHUDO�DFWLRQ´�RU�³VFLHQWLILF�RU�RWKHU�HYLGHQFH�WKDW�UHYHDOV�IODZV�LQ�WKH�
PHWKRGV�RU�GDWD�UHOLHG�XSRQ�E\�WKH�DJHQF\�LQ�UHDFKLQJ�LWV�FRQFOXVLRQV�´��� ,I�WKHUH�LV�RSSRVLWLRQ�
IURP�RWKHU�DJHQFLHV�ZLWK�³VSHFLDO�H[SHUWLVH´�RU�VWDNHV�LQ�WKH�GHFLVLRQ��WKLV�ZRXOG�DOVR�VXSSRUW�D�
ILQGLQJ�RI�FRQWURYHUV\���� 5HJDUGLQJ�WKH�($�DW�LVVXH��WKH�FRXUW�QRWHG�WKDW��DOWKRXJK�SODLQWLIIV�KDG
VKRZQ�WKDW�%/0¶V�LPSDFW�DVVHVVPHQW�ZDV�LQDGHTXDWH��WKH\�KDG�QRW�\HW�VKRZHG�WKDW�WKHUH�ZDV�D�
VLJQLILFDQW�GLVSXWH�DV�WR�WKH�PDJQLWXGH�RI�WKH�LPSDFW�RU�WKH�PHWKRGV�DQG�GDWD�XVHG�LQ�WKH�
DQDO\VLV��+RZHYHU��WKH�FRXUW�UHFRJQL]HG�WKDW�%/0¶V�DQDO\VLV�RQ�UHPDQG�ZRXOG�³PRUH�IXOO\�
LOOXVWUDWH´�LWV�SRVLWLRQ�RQ�WKH�PDJQLWXGH�RI�WKH�HPLVVLRQV�LPSDFW���� 7KXV��KDYLQJ�D�PRUH�
FRPSOHWH�DVVHVVPHQW�ZKLFK�LQFOXGHV�%/0¶V�DVVHVVPHQW�RI�WKH�VLJQLILFDQFH�RI�LQGLUHFW�DQG�
FXPXODWLYH�HPLVVLRQV�PD\�PDNH�LW�HDVLHU�IRU�SODLQWLIIV�WR�GHPRQVWUDWH�FRQWURYHUV\��SDUWLFXODUO\�LI�
%/0�UHOLHV�RQ�TXHVWLRQDEOH�DVVXPSWLRQV�DERXW�PDUNHW�LPSDFWV�WR�GLVFRXQW�WKH�VLJQLILFDQFH�RI�WKH�
HPLVVLRQV�LPSDFWV�

:LWK�UHJDUGV�WR�ZKHWKHU�WKH�HIIHFWV�ZHUH�KLJKO\�XQFHUWDLQ��WKH�FRXUW�H[SODLQHG�WKDW�WKLV�IDFWRU�LV�
LPSOLFDWHG�ZKHQ�DQ�DFWLRQ�LQYROYHV�QHZ�VFLHQFH��RU�ZKHQ�DQ�DFWLRQ¶V�LPSDFW�LV�XQNQRZQ����
+RZHYHU��WKH�FRXUW�KHOG�WKDW�XQFHUWDLQW\�DERXW�WKH�PDJQLWXGH�RI�WKH�HPLVVLRQV�LPSDFW�LQ�WKLV�FDVH�
ZDV�QRW�HQRXJK�WR�WULJJHU�WKH�W\SH�RI�³XQFHUWDLQW\´�FRQWHPSODWHG�E\�WKH�UHJXODWLRQV��EHFDXVH�DOO�
SDUWLHV�DJUHH�WKDW�*+*V�FRQWULEXWH�WR�FOLPDWH�FKDQJH�DQG�WKH�LPSDFWV�RI�FOLPDWH�FKDQJH�DUH�
NQRZQ�DV�D�JHQHUDO�PDQQHU��7KXV��WKH�FRXUW�KHOG�WKDW�WKLV�IDFWRU�LV�RQO\�WULJJHUHG�ZKHUH�WKHUH�LV�
XQFHUWDLQW\�DERXW�WKH�QDWXUH RI�WKH�LPSDFWV��QRW WKH�VHYHULW\��

6RPH�OLWLJDQWV�KDYH�DOVR�FKDOOHQJHG�DJHQF\�VLJQLILFDQFH�DVVHVVPHQWV�IRU�IDLOXUH�WR�XVH�VRPH�RI�
WKH�WRROV�GHVFULEHG�DERYH�IRU�EHWWHU�XQGHUVWDQGLQJ�WKH�VHYHULW\�DQG�FRQWH[W�RI�HPLVVLRQV�LPSDFWV���
)RU�H[DPSOH��VRPH�OLWLJDQWV�KDYH�DUJXHG�WKDW�DJHQFLHV�VKRXOG�GLVFORVH�WKH�VRFLDO�FRVW�RI�

��� ,G� DW����
��� 7KH�FRXUW�HPSKDVL]HG�WKDW�WKH�SRWHQWLDO�IRU�FXPXODWLYH�HIIHFWV�ZDV�D�NH\�FRQVLGHUDWLRQ�LQ�WKH�VLJQLILFDQFH�
DQDO\VLV�DQG�IRXQG�WKDW�%/0�KDG�IDLOHG�WR�DGHTXDWHO\�DVVHVV�WKRVH�FXPXODWLYH�HIIHFWV��SXUVXDQW�WR�WKH�FULWHULD�VHW�
IRUWK�LQ�WKH�&(4�UHJXODWLRQV��,G� DW����
��� ,G� DW��� �FLWDWLRQV�RPLWWHG��
��� ,G� DW����
��� ,G�
��� ,G�
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HPLVVLRQV�DV�WKLV�LV�DQ�HDVLHU�PHWULF�IRU�GHFLVLRQ�PDNHUV�DQG�WKH�SXEOLF�WR�XQGHUVWDQG�WKDQ�
WRQQDJH�RI�&2�H���� %XW�XQGHU�WKH�7UXPS�DGPLQLVWUDWLRQ��DJHQFLHV�KDYH FRQVLVWHQF\�UHIXVHG�WR�
GLVFORVH�WKH�VRFLDO�FRVW�RI�*+*�HPLVVLRQV��7KH�SULPDU\�UDWLRQDOHV�IRU�QRW�GLVFORVLQJ�VRFLDO�FRVWV�
DUH� �L��WKH�PHWULFV�ZHUH�GHYHORSHG�IRU�D�UXOHPDNLQJ�FRQWH[W���LL��1(3$�GRHV�QRW�UHTXLUH�D�FRVW�
EHQHILW�DQDO\VLV�RU�PRQHWL]DWLRQ�RI�FRVWV���LLL��WKH�PHWULFV�GRQ¶W�DFFXUDWHO\�UHIOHFW�WKH�LQFUHPHQWDO�
HPLVVLRQV�LPSDFW�RI�WKH�SURSRVDO �EHFDXVH�WKHUH�LV�VLJQLILFDQW�XQFHUWDLQW\�DERXW�WKH�DFWXDO�FRVW�RI�
HPLVVLRQV�DQG�WKH�VRFLDO�FRVW�PHWULFV�GRQ¶W�FDSWXUH�DOO�FRVWV���DQG��LY��WKH�PHWULFV�DUH�QRW�XVHIXO�
WR�GHFLVLRQ�PDNHUV EHFDXVH�WKH\�DUH�SUHVHQWHG�DV�D�UDQJH�RI�SRVVLEOH�YDOXHV�DQG�WKHUH�LV�QR�
FULWHULD�RU�WKUHVKROGV�DJDLQVW�ZKLFK�WR�JDXJH�WKH�VLJQLILFDQFH�RI�WKRVH�YDOXHV����

$V�GLVFXVVHG�EHORZ��FRXUWV�KDYH RQO\ UHTXLUHG�XVH�RI�WKH�VRFLDO�FRVW�PHWULFV�ZKHUH�DJHQFLHV�KDYH�
DOVR�GLVFORVHG�HFRQRPLF�EHQHILWV���� EXW�RXWVLGH�RI�WKDW�FRQWH[W��FRXUWV�KDYH GHIHUUHG�WR�DJHQF\�
UDWLRQDOHV�IRU�QRW�GLVFORVLQJ�VRFLDO�FRVWV�ZLWKRXW�HYDOXDWLQJ�WKH�PHULWV�RI�WKHVH�DUJXPHQWV���� 7KLV�
LV�XQIRUWXQDWH��DV�WKHUH�LV�JRRG�UHDVRQ�WR�EH�FULWLFDO�RI�WKHVH�UDWLRQDOHV�

:LWK�UHJDUGV�WR�WKH�ILUVW�DUJXPHQW��7KH�PHWULFV�PD\�KDYH�EHHQ�GHYHORSHG�IRU�D�UXOHPDNLQJ�
FRQWH[W��EXW�WKH\�FDQ�UHDGLO\�EH�XVHG�LQ�DQ�HQYLURQPHQWDO�DQDO\VLV�WR�EHWWHU�XQGHUVWDQG�WKH�
SRWHQWLDO�FRVWV�DVVRFLDWHG�ZLWK�JUHHQKRXVH�JDV�HPLVVLRQV�± DQG�WKRVH�FRVW�HVWLPDWHV�DUH�D�XVHIXO�
SUR[\�IRU�WKH�DFWXDO�LPSDFWV�RI�FOLPDWH�FKDQJH��7KH�IDFW�WKDW�WKH�PHWULFV�ZHUH�GHYHORSHG�IRU�
UXOHPDNLQJ�DUH�LUUHOHYDQW�WR�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH\�ZRXOG�EH XVHIXO�LQ�1(3$�DQDO\VHV�

:LWK�UHJDUGV�WR�WKH�VHFRQG�DUJXPHQW��:KLOH�LW�LV�WUXH�WKDW�1(3$�GRHV�QRW�UHTXLUH�FRVW�EHQHILW�
DQDO\VLV��WKH�GLVFORVXUH�RI�VRFLDO�FRVWV�LV�QRQHWKHOHVV�XVHIXO�WR�GHFLVLRQ�PDNHUV�DQG�WKH�SXEOLF�
DQG�D�UHODWLYHO\�HDV\�H[HUFLVH��DV�LW�VLPSO\�HQWDLOV�PXOWLSO\LQJ�HPLVVLRQV�E\�VRFLDO�FRVW�PHWULFV����
$JHQFLHV�DOVR�IUHTXHQWO\�PRQHWL]H�EHQHILWV�DQG�VKRXOG�PRQHWL]H�FRVWV�IRU�D�IDLU�DQG�EDODQFHG�
DVVHVVPHQW��HYHQ�ZKHUH�WKH�(,6�GRHV�QRW�FRQWDLQ�D�FRPSOHWH�FRVW�EHQHILW�DQDO\VLV�

:LWK�UHJDUGV�WR�WKH WKLUG�DUJXPHQW��WKDW�WKH�VRFLDO�FRVW�PHWULFV�GRHV�QRW�PHDVXUH�WKH�DFWXDO�
LQFUHPHQWDO�LPSDFWV�RI�D�SURMHFW�RQ�WKH�HQYLURQPHQW�DQG�GRHV�QRW�LQFOXGH�DOO�GDPDJHV�RU�EHQHILWV�
IURP�FDUERQ�HPLVVLRQV���7KLV�VWDWHPHQW�LV�SDUWLDOO\�LQFRUUHFW��7KH�6&�&2���6&�&+���DQG�6&�
1�2�PHDVXUH�WKH�DFWXDO�LQFUHPHQWDO�LPSDFWV�RI�D�SURMHFW�RQ�WKH�SK\VLFDO�DQG�KXPDQ�HQYLURQPHQW�
E\�VSHFLI\LQJ�WKH�LQFUHPHQWDO�FRVWV�DVVRFLDWHG�ZLWK�DQ�LQFUHPHQWDO�LQFUHDVH�LQ�*+*�HPLVVLRQV��
7KHVH�LPSDFWV�DUH�H[SUHVVHG�DV�PRQHWDU\�FRVWV�UDWKHU�WKDQ�VSHFLILF�SK\VLFDO�LPSDFWV�EHFDXVH�WKLV�
LV�D�UHDVRQDEOH�DQG�FRPSUHKHQVLEOH�ZD\�WR�DJJUHJDWH�PDQ\�GLIIHUHQW�LPSDFWV�LQ�D�VLQJOH�PHWULF��
:KLOH�LW�LV�WUXH�WKDW�WKH�PHWULFV�GR�QRW�FDSWXUH�DOO�FRVWV�DVVRFLDWHG�ZLWK�*+*�HPLVVLRQV��WKH\�DW�
OHDVW�FDSWXUH�D�SRUWLRQ�RI�WKRVH�FRVWV��DQG�WKH�DJHQF\�FDQ�GLVFORVH�WKH�FRVWV�WKDW�DUH�QRW�FRYHUHG��

��� $OWKRXJK�WKHVH�PHWULFV�GR�QRW�SURYLGH�D�ZD\�RI�GLVDJJUHJDWLQJ�HPLVVLRQV�LPSDFWV�LQWR�VSHFLILF�LGHQWLILDEOH�
LPSDFWV��WKH\�GR�SURYLGH�D�XVHIXO�WRRO�IRU�FRQFHSWXDOL]LQJ�WKH�RYHUDOO�FRVWV�WR�VRFLHW\�RI�WKH�HPLVVLRQV�DVVRFLDWHG�
ZLWK�D�SURSRVDO�
��� 6HH��H�J���%/0��'UDIW�(,6� &RDVWDO�3ODLQ�2LO�DQG�*DV�/HDVLQJ��'HF���������$SSHQGL[�)����)����
��� 6HH�LQIUD 6HFWLRQ�,9�%�����
��� 6HH��H�J���$SSDODFKLDQ�9RLFHV�Y��)(5&��1R�����������'�&��&LU�������������(DUWK5HSRUWV��,QF��Y��)(5&������)��G�
����������'�&��&LU��������
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:LWK�UHJDUGV�WR�WKH�IRXUWK�DUJXPHQW��WKDW�WKH�PHWULFV�DUH�XQKHOSIXO�EHFDXVH�HVWLPDWHV�DUH�
SUHVHQWHG�DV�D�UDQJH�RI�SRVVLEOH�YDOXHV�DQG�WKHUH�LV�QR�WKUHVKROG�IRU�VLJQLILFDQFH���7KH�IDFW�WKDW�
WKH�HVWLPDWHV�DUH�SUHVHQWHG�DV�D�UDQJH�RI�YDOXHV�LV�DFWXDOO\�EHQHILFLDO��DV�LW�DGGUHVVHV�XQFHUWDLQW\��
DQG�VXFK�UDQJHV�FDQ�EH�XVHG�WR�GHILQH�WKH�ERXQGV�RI�SRVVLEOH�IRUHVHHDEOH�RXWFRPHV��7KLV�VRUW�RI�
IRUHFDVWLQJ�LV�FRPPRQ�XQGHU�1(3$��$QG�DOWKRXJK�LW�LV�WUXH�WKDW�WKHUH�LV�QR�VLJQLILFDQFH�
WKUHVKROG�GHILQHG�IRU�*+*V�RU�VRFLDO�FRVWV��WKLV�LV�WUXH�IRU�PDQ\�GLIIHUHQW�W\SHV�RI�LPSDFWV�WKDW�
DUH�HYDOXDWHG�LQ�1(3$�UHYLHZV�± WKHUH�DUH�QR�EULJKW�OLQH�UXOHV�IRU�DVVHVVLQJ�VLJQLILFDQFH��DQG�
DJHQFLHV�W\SLFDOO\�PXVW�XVH�WKHLU�GLVFUHWLRQ�WR�GHWHUPLQH�ZKHQ�LPSDFWV�SDVV�WKH�WKUHVKROG�RI�
VLJQLILFDQFH��7KH�PRQHWL]DWLRQ�RI�FOLPDWH�FKDQJH�LPSDFWV��KRZHYHU��LV�XVHIXO�LQ�LQIRUPLQJ�
VLJQLILFDQFH�GHWHUPLQDWLRQV�LQVRIDU�DV�LW�SURYLGHV�D�VWDQGDUG�PHWULF�IRU�FRPSDULQJ�GLIIHUHQW�
LPSDFWV�

7KH�RWKHU�PDLQ�GLVFORVXUH�WRRO�WKDW�DJHQFLHV�FDQ�DQG�VKRXOG�XVH�WR�HYDOXDWH�WKH�VLJQLILFDQFH�RI�
HPLVVLRQV�LPSDFWV�LV�D�FDUERQ�EXGJHW��(VWLPDWHV�KDYH�EHHQ�GHYHORSHG�IRU�ERWK�WKH�JOREDO�DQG�
QDWLRQDO�FDUERQ�EXGJHW��DQG�VRPH�VWDWHV�KDYH�GHYHORSHG�WKHLU�RZQ�FDUERQ�EXGJHWV�DV�ZHOO���� $W�
OHDVW�WKUHH�RI�WKH�ODZVXLWV EURXJKW�WR�GDWH�KDYH�DOVR�LQYROYHG�DOOHJDWLRQV�WKDW�DJHQFLHV�VKRXOG�
KDYH�H[DPLQHG�HPLVVLRQV�LQ�OLJKW�RI�D�FDUERQ�EXGJHW���� 7KH�FDVH�ODZ�RQ�WKLV�PDWWHU�LV�OHVV�ZHOO�
GHYHORSHG�WKDQ�WKH�FDVH�ODZ�RQ�VRFLDO FRVW�PHWULFV��,Q�RQH�GHFLVLRQ�RQ�WKLV�LVVXH��:HVWHUQ�
2UJDQL]DWLRQ�RI�5HVRXUFH�&RXQFLOV�Y��%/0��D�GLVWULFW�FRXUW�LQ�0RQWDQD�KHOG�WKDW�%/0�ZDV�QRW�
UHTXLUHG�WR�XVH�D�³JOREDO�FDUERQ�EXGJHW´�DV�WKH�VWDQGDUG�E\�ZKLFK�WR�PHDVXUH�HPLVVLRQV�LPSDFWV��
EHFDXVH�³3ODLQWLIIV�LGHQWLI\�QR�FDVH��DQG�WKH�&RXUW�KDV�GLVFRYHUHG�QRQH��WKDW�VXSSRUWV�WKH�
DVVHUWLRQ�WKDW�1(3$�UHTXLUHV�WKH�DJHQF\�WR�XVH�D�JOREDO�FDUERQ�EXGJHW�DQDO\VLV�´��� 7KH�'�&��
GLVWULFW�FRXUW�LQ�:LOG(DUWK�*XDUGLDQV�Y��=LQNH DOVR�GHIHUUHG�WR�%/0¶V�GHFLVLRQ�QRW�WR�XVH�WKH�
JOREDO�FDUERQ�EXGJHW�WR�HYDOXDWH�WKH�VHYHULW\�RI�WKH�HPLVVLRQV��DJDLQ�FLWLQJ�WKH�ODFN�RI�DQ\�
SUHFHGHQW�UHTXLULQJ�VXFK�DQ�DQDO\VLV�LQ�WKH�1(3$�FRQWH[W���� 7KH�WKLUG�FDVH�KDV�QRW�\HW�EHHQ�
GHFLGHG����

,W�LV�XQVXUSULVLQJ�WKDW�FRXUWV�DUH�UHOXFWDQW�WR�UHTXLUH�WKH�XVH�RI�D�SDUWLFXODU�DQDO\WLF�WRRO��EXW�WKLV�
LV�RQH�FRQWH[W�LQ�ZKLFK�MXGLFLDO�LQWHUYHQWLRQ�PD\�PDNH�VHQVH��&RXUWV�LQ�RWKHU�FRXQWULHV�KDYH�
EHJXQ�WR�HQIRUFH�QDWLRQDO�HPLVVLRQ�UHGXFWLRQ�REOLJDWLRQV�EDVHG�RQ�FDUERQ�EXGJHWV��DQG�WKLV�LV�
DUJXDEO\�WKH�EHVW�ZD\�WR�XQGHUVWDQG�WKH�FRQWH[W�DQG�LQWHQVLW\��DQG�WKXV�VLJQLILFDQFH��RI�ERWK�
SURMHFW� DQG�SURJUDP�OHYHO�LPSDFWV��7KHUH�LV�DOVR�D�SURYLVLRQ�LQ�WKH�1(3$�UHJXODWLRQV�ZKLFK�
UHTXLUHV�DJHQFLHV�WR�³GLVFXVV�DQ\�LQFRQVLVWHQF\�RI�D�SURSRVHG�DFWLRQ�ZLWK�DQ�DSSURYHG�VWDWH�RU�
ORFDO�SODQ�DQG�ODZV´�ZKLFK�FRXOG�EH�LQWHUSUHWHG�DV�UHTXLULQJ�D�GLVFORVXUH�RI�FRQVLVWHQF\�ZLWK�

��� 6HH��H�J���&RULQQH�/H�4XpUp HW�DO���*OREDO�&DUERQ�%XGJHW�������(DUWK�6\VWHPV�6FLHQFH�'DWD���������'DQLHO�-��
+D\HV��7KH�1RUWK�$PHULFDQ�&DUERQ�%XGJHW��LQ�6HFRQG�6WDWH�RI�WKH�&DUERQ�&\FOH�5HSRUW��$�6XVWDLQHG�$VVHVVPHQW�
5HSRUW��&DYDOODUR�HW�DO��HGV��86*&53�������
��� :HVWHUQ�2UJDQL]DWLRQ�RI�5HVRXUFH�&RXQFLOV�Y��%/0��1R�������FY�������%00��'��0RQW������������:LOG(DUWK�
*XDUGLDQV�Y��=LQNH��1R�������FY��������'�'��&������������ %/0��1R�������FY��������'��&ROR���������� �QRW�\HW�
GHFLGHG��
��� :HVWHUQ�2UJDQL]DWLRQ�RI�5HVRXUFH�&RXQFLOV�Y��%/0��1R�������FY�������%00��'��0RQW���������� DND�:��2UJ��
RI�5HV��&RXQFLOV�Y��%/0��1R��&9�������*)�%00�������:/����������DW���±����'��0RQW��0DU�������������DSSHDO�
GLVPLVVHG��1R�����������������:/����������WK�&LU��-DQ�����������
��� :LOG(DUWK�*XDUGLDQV�Y��=LQNH��1R�������FY��������'�'��&����������
��� :LOGHUQHVV�:RUNVKRS�Y��%/0��1R�������FY��������'��&ROR���������� �QRW�\HW�GHFLGHG��
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VWDWH�DQG�ORFDO�FDUERQ�EXGJHWV�RU�*+*�UHGXFWLRQ�WDUJHWV��SDUWLFXODUO\�LQ�VWDWHV�WKDW�KDYH�DGRSWHG�
SROLFLHV�WR�WKLV�HIIHFW���� 7KLV�SURYLVLRQ�VKRXOG�EH�LQWHUSUHWHG�DV�UHTXLULQJ�DJHQFLHV�WR�FRQVLGHU�
WKH�FRQVLVWHQF\�RI�IRVVLO�IXHO�VXSSO\�SURMHFWV�QRW�RQO\�ZLWK�VWDWH�SROLFLHV�LQ�WKH�VWDWH�V��ZKHUH�WKH�
SURMHFW�LV�ORFDWHG�EXW�DOVR�DQ\�8�6��VWDWHV�ZLWK�*+*�UHGXFWLRQ�WDUJHWV�RU�FDUERQ�EXGJHWV��,W�
VKRXOG�DOVR�EH�LQWHUSUHWHG�DV�UHTXLULQJ�FRQVLGHUDWLRQ�RI�FRQVLVWHQF\�ZLWK�JOREDO�DQG�QDWLRQDO�
FDUERQ�EXGJHWV��VLQFH�H[FHHGDQFH�RI�WKRVH�EXGJHWV�ZRXOG�XQGHUPLQH�VWDWH�HIIRUWV�WR�UHGXFH�
HPLVVLRQV�DQG�DGDSW�WR�FOLPDWH�FKDQJH�

�� $JHQFLHV�0XVW�&RQGXFW %DODQFHG�$VVHVVPHQW�RI�&RVWV�DQG�%HQHILWV

:KHUH�DQ�DJHQF\�PRQHWL]HV�WKH�EHQHILWV�RI�WKH�SURSRVDO��LW�PXVW�DOVR�PRQHWL]H�WKH�FRVWV�RI�WKH�
SURSRVDO��LQFOXGLQJ�WKH�FRVWV�RI�*+*�HPLVVLRQV��7KLV�SULQFLSOH�ZDV�ILUVW�DUWLFXODWHG�E\�WKH�1LQWK�
&LUFXLW�&RXUW�RI�$SSHDOV�RYHU�D�GHFDGH�DJR�LQ &HQWHU�IRU�%LRORJLFDO�'LYHUVLW\�Y��1DWLRQDO�
+LJKZD\�7UDIILF�6DIHW\�$GPLQLVWUDWLRQ��ZKLFK�KHOG�WKDW�LW�ZDV�DUELWUDU\�DQG�FDSULFLRXV�IRU�DQ�
DJHQF\�WR�LJQRUH�WKH�LPSDFWV�RI�*+*�HPLVVLRQV�LQ�D�UHJXODWRU\�LPSDFW�DQDO\VLV��HYHQ�ZKHQ�WKHUH�
LV�XQFHUWDLQW\�DERXW�WKRVH�LPSDFWV��³>:@KLOH�WKH�UHFRUG�VKRZV�WKHUH�LV�D�UDQJH�RI�YDOXHV��WKH�
YDOXH�RI�FDUERQ�HPLVVLRQV�UHGXFWLRQ�LV�FHUWDLQO\�QRW�]HUR�´��� $SSO\LQJ�WKLV�SULQFLSOH��WKH�
&RORUDGR�GLVWULFW�FRXUW�LQ�+LJK�&RXQWU\�&RQVHUYDWLRQ�$GYRFDWHV�Y��86)6 KHOG�WKDW�86)6�PXVW�
PRQHWL]H�FOLPDWH�LPSDFWV�IURP�FRDO�OHDVLQJ�ZKHUH�LW�KDG�PRQHWL]HG�HFRQRPLF�EHQHILWV��DQG�
GLUHFWHG�86)6�WR�XVH�WKH�VRFLDO�FRVW�RI�FDUERQ�SURWRFRO�LQ�LWV�FRVW�EHQHILW�DVVHVVPHQW����

+RZHYHU��WKH�DSSOLFDWLRQ�RI�WKLV�UXOH�LV�QRW�DV�VWUDLJKWIRUZDUG�DV�LW�PD\�VHHP� 6LQFH�+LJK�
&RXQWU\��WKHUH�KDYH�EHHQ�DW�OHDVW�VL[ GHFLVLRQV LQYROYLQJ FODLPV�DERXW�DJHQF\�IDLOXUHV�WR�XVH�WKH�
6&& LQ�1(3$�GRFXPHQWV�ZKHUH�EHQHILWV�ZHUH�PRQHWL]HG��DOO�RI�ZKLFK�LQYROYHG�IRVVLO�IXHO�
OHDVLQJ SURSRVDOV���� 7KH�GHFLVLRQV�UHYHDO�WKDW�WKHUH�LV�URRP IRU�GLVDJUHHPHQW�RQ�WKH�SRLQW�DW�
ZKLFK�TXDQWLILFDWLRQ�RI�EHQHILWV�ULVHV�WR�WKH�OHYHO�RI�D�³FRVW�EHQHILW�DQDO\VLV´�UHTXLULQJ�
TXDQWLILFDWLRQ�RI�FRVWV�� ,Q�DOO�FDVHV� WKH�UHYLHZLQJ�DJHQFLHV�GLG�TXDQWLI\�FHUWDLQ�HFRQRPLF�
EHQHILWV�LQ�WKHLU�1(3$�GRFXPHQWDWLRQ�± VXFK�DV�ODERU�LQFRPH�DQG�UR\DOW\�UHYHQXH�± EXW�DUJXHG�
WKDW�GLVFORVXUH�RI�VRFLDO�FRVWV�ZDV�QRW�UHTXLUHG�EHFDXVH�WKH�DJHQF\�KDG�QRW FRQGXFWHG D�FRPSOHWH�
³FRVW�EHQHILW�DQDO\VLV´�EXW�UDWKHU�DQ�³HFRQRPLF�LPSDFW�DQDO\VLV´��RU�³UHJLRQDO�HFRQRPLF�

��� ���&�)�5�����������G��
��� &WU��IRU�%LRORJLFDO�'LYHUVLW\�Y��1+76$������)��G����������� ��WK�&LU�������
��� +LJK�&RXQWU\ &RQVHUYDWLRQ�$GYRFDWHV�Y��86)6�����)��6XSS���G�������������'��&ROR�������
��� 0RQWDQD�(QYLURQPHQWDO�,QIRUPDWLRQ�&HQWHU�Y��260��1R�������FY��������'��0RQW������������:LOG(DUWK�
*XDUGLDQV�Y��=LQNH��1R�������FY��������'��0RQW������������:HVWHUQ�2UJDQL]DWLRQ�RI�5HVRXUFH�&RXQFLOV�Y��%/0��
1R�������FY�������%00��'��0RQW������������:LOGHUQHVV�:RUNVKRS�Y��%/0��1R�������FY�������:<'��'��&ROR��
�����������:LOG(DUWK�*XDUGLDQV�Y��=LQNH��1R�������FY��������'�'��&�����������
KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW�����FY������BPHPRUDQGXP�RSLQLRQ�DQG�RUGHU�SGI �0DUFK�����������
7KHUH�DUH�DOVR�VHYHUDO�SHQGLQJ�FDVHV�KZLYK�LQYROYH�FODLPV�DERXW�WKH�IDLOXUH WR�XVH�WKH�VRFLDO�FRVW�RI�FDUERQ��
:LOG(DUWK�*XDUGLDQV�Y��8�6��%XUHDX�RI�/DQG�0DQDJHPHQW��1R�������FY��������'��0RQW������������:LOG(DUWK�
*XDUGLDQV�Y��-HZHOO��1R�������&9��������'��8WDK�����������:LOG(DUWK�*XDUGLDQV�Y��=LQNH��1R�������FY��������'��
:\R������������:LOG(DUWK�*XDUGLDQV�Y��=LQNH��1R�������FY��������'��:\R��������
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DQDO\VLV´���� RU�WKH�VRFLDO�FRVW�PHWULFV�ZRXOG�QRW�SURYLGH�D�VXIILFLHQWO\�DFFXUDWH�DQG�SUHFLVH�FRVW�
HVWLPDWH�VR�DV�WR�EH�KHOSIXO�WR�GHFLVLRQPDNHUV���� %XW�LQ�RQO\�WZR�RI�WKHVH�FDVHV�GLG�WKH�
UHYLHZLQJ�FRXUWV�UHTXLUH�GLVFORVXUH�RI�VRFLDO�FRVWV���� ,Q�WKH�RWKHU�IRXU�FDVHV��FRXUWV�GHIHUUHG�WR�
DJHQF\�FODLPV�WKDW�WKHLU�HFRQRPLF�LPSDFW�DQDO\VLV�ZDV�QRW�D�IXOO�FRVW�EHQHILW�DQDO\VLV�DQG�WKXV�
QR�TXDQWLILFDWLRQ�RI�*+*V�ZDV�UHTXLUHG����

7KH�WZR�GHFLVLRQV�UHTXLULQJ�GLVFORVXUH�RI�VRFLDO�FRVWV�RI�*+*�HPLVVLRQV�ZHUH�ERWK�LVVXHG�E\�
GLVWULFW�FRXUWV�LQ�0RQWDQD�DQG�ERWK�LQYROYHG�D�UHODWLYHO\�GHWDLOHG�DQDO\VLV�RI�WKH�DJHQF\¶V�
MXVWLILFDWLRQ�IRU�QRW�GLVFORVLQJ�WKHVH�FRVWV��,Q�0RQWDQD�(QYLURQPHQWDO�,QIRUPDWLRQ�&HQWHU�Y��
260��WKH�FRXUW�VFUXWLQL]HG�260¶V�DUJXPHQW�WKDW�LW¶V�³HFRQRPLF�LPSDFW�DVVHVVPHQW´ IRU�D�FRDO�
OHDVH�VKRXOG�EH�GLVWLQJXLVKHG�IURP�D�³FRVW�EHQHILW�DQDO\VLV´��7KH�FRXUW�QRWHG�WKDW�260�KDG�
GLVFORVHG�WKH�HFRQRPLF�EHQHILWV�RI�WKH�SURSRVDO��LQFOXGLQJ UR\DOW\�DQG WD[�UHYHQXH�DQG�ORFDO�
HPSOR\PHQW�LPSDFWV�± IRU�H[DPSOH��VWDWLQJ�WKDW�³WKH�SURSRVHG SURMHFW�FRXOG�FRQWULEXWH�
������������PLOOLRQ�>VLF@�DQQXDOO\�LQ�WD[�UHYHQXHV�WR�WKH�VWDWHV�´��� ,Q�WKLV�FRQWH[W��WKH�FRXUW�
IRXQG�WKDW�260¶V�FKDUDFWHUL]DWLRQ�RI�LWV�DQDO\VLV�ZDV�D�³GLVWLQFWLRQ�ZLWKRXW�GLIIHUHQFH�ZKHUH��DV�
KHUH��WKH�HFRQRPLF�EHQHILWV�RI�WKH�DFWLRQ�ZHUH�TXDQWLILHG�ZKHUH�WKH�FRVWV�ZHUH�QRW�´�

,Q�:LOG(DUWK�*XDUGLDQV�Y��=LQNH��WKH�0RQWDQD�GLVWULFW�FRXUW�DGGUHVVHG�RWKHU�UDWLRQDOHV�SURIIHUHG
E\�260�IRU�QRW�GLVFORVLQJ�VRFLDO�FRVWV���� 7KHUH��WKH�IRFXV�RI�WKH�GHFLVLRQ�ZDV�QRW�ZKHWKHU�D�
FRVW�EHQHILW�DQDO\VLV�ZDV�SHUIRUPHG��260�KDG�TXDQWLILHG�WKH�EHQHILWV�WKH�SURSRVHG�DFWLRQ�DQG�
WKXV�WKH�FRXUW¶V�SULRU�GHFLVLRQ�ZDV�FRQWUROOLQJ���EXW�ZKHWKHU�260�KDG�D�UHDVRQDEOH�MXVWLILFDWLRQ�
IRU�QRW�XVLQJ�WKH�VRFLDO�FRVW�RI�FDUERQ�LQ�OLJKW�RI�WKH�IDFW�WKDW�EHQHILWV�ZHUH�PRQHWL]HG��260¶V�
ILUVW�MXVWLILFDWLRQ�ZDV�WKDW�³WKHUH�LV�QR�FRQVHQVXV�RQ�WKH�DSSURSULDWH�IUDFWLRQ�RI�VRFLDO�FRVW�RI�
FDUERQ�WLHG�WR�HOHFWULFLW\�JHQHUDWLRQ�WKDW�VKRXOG�EH�DVVLJQHG�WR�WKH�FRDO�SURGXFHU�´�7KH�FRXUW�
IRXQG�WKDW�WKLV�ZDV�QRW�SHUVXDVLYH�EHFDXVH�³LW�PLVDSSUHKHQGV�1(3$¶V�PDQGDWH´�± ³>X@QGHU�
1(3$��DJHQFLHV�DUH�QRW�UHTXLUHG�WR�DSSRUWLRQ�UHVSRQVLELOLW\�IRU�WKH�LPSDFWV�DVVHVVHG��EXW�UDWKHU��
WKH\�PXVW�FRQVLGHU�DOO�UHDVRQDEO\�IRUHVHHDEOH�GLUHFW��LQGLUHFW�DQG�FXPXODWLYH�LPSDFWV�RI�D�
SURSRVHG�DFWLRQ�´�6HFRQG��260 DUJXHG�WKDW�LW�ZDV�³XQFHUWDLQ�ZKHWKHU�>*+*@�HPLVVLRQV�ZRXOG�
DFWXDOO\�EH�UHGXFHG�LI�WKH�FRDO�DVVRFLDWHG�ZLWK�WKH�SURSRVHG�SODQ�ZDV�QRW�PLQHG�EHFDXVH�SRZHU�
SODQWV�KDYH�DOWHUQDWLYH�VRXUFHV�IRU�FRDO�´�7KH�FRXUW�TXLFNO\�GLVPLVVHG�WKLV�DV�DQ�XQVXSSRUWHG�
SHUIHFW VXEVWLWXWLRQ�DUJXPHQW��7KLUG��260�DUJXHG�WKDW�WKHUH�ZHUH�XQVSHFLILHG�³XQFHUWDLQWLHV�
DVVRFLDWHG�ZLWK�DVVLJQLQJ�D�VSHFLILF�DQG�DFFXUDWH�VRFLDO�FRVW�RI�FDUERQ�WR�WKH�3URSRVHG�$FWLRQ�´�
7KH�FRXUW�UHVSRQGHG�WKDW��WR�WKH�H[WHQW�WKH�XQFHUWDLQWLHV�260�FLWHG�UHIHUUHG�WR�WKH�IDFW�WKDW�WKH�
VRFLDO�FRVW�RI�FDUERQ�LV�H[SUHVVHG�DV�D�UDQJH�RI�YDOXHV��WKLV�ZDV�QRW�D�YDOLG�MXVWLILFDWLRQ�IRU�QRW�

��� $JHQFLHV�ZLOO�UHIHU�WR�TXDQWLILFDWLRQ�RI�VXFK�EHQHILWV�DV�D�³UHJLRQDO�HFRQRPLF�DQDO\VLV´�RU�DQ�³HFRQRPLF�LPSDFW�
DQDO\VLV´�WR�DYRLG�WKH�UHTXLUHPHQW�WR�WUHDW�FRVWV�DQG�EHQHILWV�HTXDOO\�LQ�WKHLU�DQDO\VLV��6HH��H�J���0RQWDQD�
(QYLURQPHQWDO�,QIRUPDWLRQ�&HQWHU�Y��260��1R�������FY��������'��0RQW����������
��� 6HH��H�J���)HG��*RYW��EULHI�LQ�:LOG(DUWK�*XDUGLDQV�Y��=LQNH��1R�������FY��������'��0RQW�����������
��� 0RQWDQD�(QYLURQPHQWDO�,QIRUPDWLRQ�&HQWHU�Y��260��1R�������FY��������'��0RQW������������:LOG(DUWK�
*XDUGLDQV�Y��=LQNH��1R�������FY��������'��0RQW�����������
��� :HVWHUQ�2UJDQL]DWLRQ�RI�5HVRXUFH�&RXQFLOV�Y��%/0��1R�������FY�������%00��'��0RQW������������:LOGHUQHVV�
:RUNVKRS�Y��%/0��1R�������FY�������:<'��'��&ROR�������������:LOG(DUWK�*XDUGLDQV�Y��=LQNH��1R�������FY�
�������'�'��&�����������
��� 0RQWDQD�(QYLURQPHQWDO�,QIRUPDWLRQ�&HQWHU�Y��260��1R�������FY��������'��0RQW����������
��� :LOG(DUWK�*XDUGLDQV�Y��=LQNH��1R�������FY��������'��0RQW����������
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TXDQWLI\LQJ�WKRVH�FRVWV��)LQDOO\��260�DUJXHG�WKDW��WR�SURYLGH�PHDQLQJIXO�LQVLJKW��WKH�EURDGHU�
EHQHILWV�RI�FRDO�SURGXFWLRQ�ZRXOG�QHHG WR�EH�FRQVLGHUHG���$JDLQ��WKH�FRXUW�IRXQG�WKDW�WKLV�ZDV�
QRW�D�SHUVXDVLYH�UHDVRQ�IRU�LJQRULQJ�VRFLDO�FRVWV�EHFDXVH�260�KDG�LQ�IDFW�DWWHPSWHG�WR�TXDQWLI\�
WKH�HFRQRPLF�EHQHILWV�RI�WKH�DFWLRQ�ZKLOH�LJQRULQJ�WKH�FRVWV��7KH�FRXUW�DOVR�FRQIURQWHG�DQ�
DUJXPHQW�IURP�WKH�PLQLQJ�FRPSDQ\��DQ�LQWHUYHQRU��WKDW�WKH�VRFLDO�FRVW�RI�FDUERQ�SURWRFRO�VKRXOG�
QRW�EH�XVHG�EHFDXVH�LW�ZDV�UHVFLQGHG�E\�WKH�7UXPS�DGPLQLVWUDWLRQ��,W�UHVSRQGHG�WKDW��

5HJDUGOHVV�RI�DGPLQLVWUDWLRQ�SROLFLHV�WKDW�HEE�DQG�IORZ�ZLWK�WKH�SROLWLFDO�WLGHV��DJHQFLHV�PXVW�QHYHUWKHOHVV�
FRPSO\�ZLWK�WKHLU�REOLJDWLRQ�WR�SURSHUO\�TXDQWLI\�FRVWV�ZKHQ�WKH\�KDYH�WRXWHG�HFRQRPLF�EHQHILWV�RI�D�
SURSRVHG�DFWLRQ��7KH�&RXUW¶V�GHFLVLRQ�KHUH�GRHV�QRW�PDQGDWH�XVH�RI�WKH�6&&�3URWRFRO��%XW�LW�GRHV�UHTXLUH�
260�WR�FRPSO\�ZLWK�1(3$�E\�HLWKHU�TXDQWLI\LQJ�WKH�FRVWV�DVVRFLDWHG�ZLWK�JUHHQKRXVH�JDV�HPLVVLRQV�RU�E\�
UHDVRQDEO\�MXVWLI\LQJ�ZK\�WKDW�FDQQRW�EH�GRQH����

7KH�FRXUW¶V�FDUHIXO�VFUXWLQ\�RI�260¶V�MXVWLILFDWLRQV�LQ�WKHVH�WZR�FDVHV�FRQWUDVWHG�WR�RWKHU�FDVHV�
LQ�ZKLFK�FRXUWV�KDYH�GHIHUUHG�WR�DJHQF\�GHFLVLRQV�RQ�WKLV�PDWWHU�ZLWK�UHODWLYHO\�OLWWOH�DQDO\VLV��

)RU�H[DPSOH��LQ�D�FDVH�LQYROYLQJ�%/0¶V�DSSURYDO�RI�DQ�503�WKDW�RSHQHG�ODQGV�IRU�IRVVLO�IXHO�
GHYHORSPHQW� D�GLVWULFW�FRXUW�LQ�&RORUDGR�DFFHSWHG�%/0¶V�DUJXPHQW�WKDW�LWV�HFRQRPLF�LPSDFW�
DQDO\VLV ZDV�QRW�QHFHVVDULO\�WKH�³EHQHILW´�VLGH�RI�D�FRVW�EHQHILW�DQDO\VLV�ZLWKRXW�GLVFXVVLQJ�ZKDW
H[DFWO\�WKDW�DQDO\VLV�HQWDLOHG���� %XW�LQ�WKH�(,6�DW�LVVXH��%/0�KDG�TXDQWLILHG�ODERU�LQFRPH��MREV�
FUHDWHG��DQG�PLQHUDO�UR\DOW\�GLVWULEXWLRQV�IURP�RLO�DQG�JDV�OHDVLQJ��7KH�FRXUW�SDUWLDOO\�MXVWLILHG�LWV�
GHFLVLRQ�RQ�WKH�JURXQGV�WKDW�%/0�KDG�QRW�³H[SUHVVO\�UHOLHG�RQ�DQWLFLSDWHG HFRQRPLF�EHQHILWV�LQ�
LWV�503´�± EXW�WKH�HFRQRPLF�EHQHILWV�ZHUH�GLVFXVVHG�DQG�DSSHDUHG�WR�EH�DQ�LPSRUWDQW�SDUW�RI�WKH�
FRPSDULVRQ�EHWZHHQ�DOWHUQDWLYHV �DV�HYLQFHG�E\�VWDWHPHQWV�DERXW�KRZ�UR\DOWLHV�ZRXOG�EH�ORZHU�
XQGHU�FHUWDLQ�DOWHUQDWLYHV����� 6LPLODUO\��LQ�DQRWKHU�FDVH�ZKLFK�GHDOW�ZLWK�%/0¶V�DSSURYDO�RI�
VHYHUDO�KXQGUHG�RLO�DQG�JDV�OHDVHV�LQ�:\RPLQJ��8WDK��DQG�&RORUDGR��D�'�&��GLVWULFW�FRXUW�
GHIHUUHG�WR�%/0¶V�DVVHUWLRQ�WKDW�LW�KDG�QRW�FRQGXFWHG�D�IXOO�FRVW�EHQHILW�DQDO\VLV�ZKHQ LW
GLVFXVVHG�WKH�HFRQRPLF�EHQHILWV�RI�RLO�DQG�JDV�GULOOLQJ�LQ ($V�FRYHULQJ�WKH�LVVXDQFH�RI�����RLO�
DQG�JDV�OHDVH�VDOHV�RYHU�PRUH�WKDQ���������DFUHV�LQ�:\RPLQJ���� 7KH�FRXUW�VDLG�WKDW�+LJK�
&RXQWU\ ZDV�QRW�FRQWUROOLQJ�EHFDXVH�WKH�(,6�DW�LVVXH�LQ�WKDW�FDVH�SUHGLFWHG�HFRQRPLF�EHQHILWV�RI�
QHDUO\�D�ELOOLRQ�GROODUV��ZKHUHDV�WKH�RLO�DQG�JDV�OHDVH�VDOH�($V¶ GLVFXVVLRQ�RI�HFRQRPLF�EHQHILWV�
ZHUH�PRUH�DEEUHYLDWHG�DQG�WKH�TXDQWLILHG�HFRQRPLF�EHQHILWV�ZHUH�PXFK�VPDOOHU��H�J���RQH�($�
HVWLPDWHG�WKDW�D�OHDVH�VDOH�ZRXOG�\LHOG����������LQ�UHYHQXH����� 7KH�FRXUW�DOVR�GHIHUUHG�WR�
%/0¶V�FRQFOXVLRQ�WKDW�WKH�VRFLDO�FRVW�HVWLPDWHV�ZHUH�³KLJKO\�VSHFXODWLYH´�EHFDXVH�WKH\�
UHSUHVHQWHG�D�³������SHUFHQW�UDQJH�LQ�SRWHQWLDO�FRVWV´�XQGHU�GLIIHUHQW�SURGXFWLRQ�VFHQDULRV��DQG�
WKLV�ZRXOG�EH�³OHVV�WKDQ�KHOSIXO�LQ�LQIRUPLQJ�WKH�SXEOLF�DQG�WKH�GHFLVLRQPDNHU�´��� $�GLVWULFW�

��� ,G� DW�����)1���
��� :LOGHUQHVV�:RUNVKRS�Y��8QLWHG�6WDWHV�%XUHDX�RI�/DQG�0JPW�������)��6XSS���G�������������'��&ROR��������
��� 6HH��H�J���KWWSV���HSODQQLQJ�EOP�JRY�HSO�IURQW�
RIILFH�SURMHFWV�OXS�����������������������B&KDSWHUB�B(QYLURQPHQWDOB&RQVHTXHQFHVB����SGI�DW������ �7DEOH�
���������
��� :LOG(DUWK�*XDUGLDQV�Y��=LQNH������)�6XSS��G�����'�'�&��������
��� ,G� DW����
��� ,G� DW����
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FRXUW�LQ�&RORUDGR�UHDFKHG�WKH�VDPH�FRQFOXVLRQ�ZLWK�UHVSHFW�WR�%/0�DQG�86)6¶V�DSSURYDO�RI�RLO�
DQG�JDV�OHDVLQJ�LQ�&RORUDGR����

&� $OWHUQDWLYHV�DQG�0LWLJDWLRQ WR�$GGUHVV�*+*�,PSDFWV

1(3$�UHTXLUHV�IHGHUDO�DJHQFLHV�WR�FRQVLGHU�DQG�GLVFORVH�PLWLJDWLRQ�PHDVXUHV�IRU�DQ\�LPSDFWV�
ZKLFK�DUH�GHHPHG�WR�EH�VLJQLILFDQW��$JHQFLHV�DUH�QRW�UHTXLUHG�WR�GLVFXVV�PLWLJDWLRQ�IRU�
LQVLJQLILFDQW�LPSDFWV��7KXV��LQ�WKH�DEVHQFH�RI�VLJQLILFDQFH�GHWHUPLQDWLRQV�IRU�*+*�HPLVVLRQV�
IURP�IRVVLO�IXHO�VXSSO\�SURMHFWV��LW�LV�QRW�SRVVLEOH WR FKDOOHQJH�DJHQF\�IDLOXUHV�WR�GLVFXVV�
PLWLJDWLRQ RSWLRQV�E\�UHO\LQJ�H[FOXVLYHO\�RQ�WKH�UHJXODWRU\�SURYLVLRQV�SHUWDLQLQJ�WR�PLWLJDWLRQ�
%XW�WKH�UHJXODWLRQV�DOVR�UHTXLUH�DJHQFLHV�WR ³ULJRURXVO\�H[SORUH�DQG�REMHFWLYHO\�HYDOXDWH�DOO�
UHDVRQDEOH�DOWHUQDWLYHV��DQG�IRU�DOWHUQDWLYHV�ZKLFK�ZHUH�HOLPLQDWHG�IURP�GHWDLOHG�VWXG\��EULHIO\�
GLVFXVV�WKH�UHDVRQV�IRU�WKHLU�KDYLQJ�EHHQ�HOLPLQDWHG�´��� 3ODLQWLIIV�KDYH�WKXV�UHOLHG�RQ�WKLV�
UHTXLUHPHQW�LQ�ODZVXLWV�VHHNLQJ�WR�FRPSHO�IHGHUDO�DJHQFLHV�WR�FRQVLGHU�ZD\V�LQ�ZKLFK�IRVVLO�IXHO�
OHDVLQJ�DQG�WUDQVSRUW�SURSRVDOV�FRXOG�EH�PRGLILHG�WR�UHGXFH�RU�HOLPLQDWH�HPLVVLRQV���

,W�LV�RXU�YLHZ�WKDW�DJHQFLHV�VKRXOG�PRUH�ULJRURXVO\�HYDOXDWH�DOWHUQDWLYHV�DQG�PLWLJDWLRQ�PHDVXUHV�
DLPHG�DW�UHGXFLQJ�LQGLUHFW�DV�ZHOO�DV�GLUHFW�*+*�HPLVVLRQV�IURP�IRVVLO�IXHO�VXSSO\�SURMHFWV��
LQFOXGLQJ�WKH�QR�DFWLRQ�DOWHUQDWLYH�DQG�DOWHUQDWLYHV�WKDW�LQYROYH�VPDOOHU�LQFUHDVHV�LQ�IRVVLO�IXHO�
VXSSO\��HLWKHU�SURGXFWLRQ�RU�WUDQVSRUWDWLRQ�FDSDFLW\���)HGHUDO�DJHQFLHV�GR�VRPHWLPHV�FRQVLGHU�
DOWHUQDWLYHV�WKDW�HQWDLO�IHZHU�HPLVVLRQV�LQ�1(3$�UHYLHZV�RI�IRVVLO�IXHO�VXSSO\�SURMHFWV��)RU�
H[DPSOH��LQ�D�1(3$�GRFXPHQWDWLRQ�IRU�D�IRVVLO�IXHO�OHDVLQJ�SURSRVDO��DQ�DJHQF\�PLJKW�FRQVLGHU�
GLIIHUHQW�OHDVLQJ�VFHQDULRV�ZKLFK�HQWDLO�GLIIHUHQW�DFUHDJH�DQG�OHYHOV�RI�IRVVLO�IXHO�SURGXFWLRQ��
$QG�LQ�SURSRVDOV�IRU�EURDGHU�SODQQLQJ�DFWLRQV�VXFK�DV�503V��DQ�DJHQF\�PD\�FRPSDUH�
DOWHUQDWLYHV�WKDW�UHQHZDEOH�HQHUJ\�SURGXFWLRQ�DV�ZHOO�DV�IRVVLO�IXHO�SURGXFWLRQ��%XW�LQ�PDQ\�
LQVWDQFHV�± SDUWLFXODUO\�ZKHUH�DJHQFLHV�DUH�DSSURYLQJ�OHDVHV�RU�WUDQVSRUWDWLRQ LQIUDVWUXFWXUH�±
DJHQFLHV�GR�QRW�JLYH�PHDQLQJIXO�FRQVLGHUDWLRQ�WR�DOWHUQDWLYH�DSSURDFKHV�IRU�PHHWLQJ�HQHUJ\�
GHPDQG��6XFK�DOWHUQDWLYH�DSSURDFKHV�PD\�EH�EULHIO\�GLVFXVVHG��IRU�WKRURXJKQHVV��EXW�WKHQ�
TXLFNO\�GLVPLVVHG�IURP�IXUWKHU�FRQVLGHUDWLRQ��7KLV�RIWHQ�RFFXUV�ZKHUH�WKH�SXUSRVH�DQG�QHHG�RI�
WKH�SURSRVDO�DUH�IUDPHG�QDUURZO\�± H�J���LQ�D�(,6�IRU�FRDO�OHDVLQJ��%/0�GHVFULEHG�WKH�QHHG�LQ�
WHUPV�RI�WKH�SXEOLF�LQWHUHVW��³WR�PHHW�WKH�QDWLRQ¶V�IXWXUH�HQHUJ\�QHHGV´��DQG�WKH�SXUSRVH�LQ�WHUPV�
RI�WKH�DSSOLFDQW¶V�LQWHUHVW �³WR�DOORZ�WKH�DSSOLFDQW�PLQHV�DFFHVV�WR�D�FRQWLQXLQJ�VXSSO\�RI�ORZ�
VXOIXU�FRPSOLDQFH�FRDO´���1RWDEO\��LQ�WKH�SXUSRVH�DQG�QHHG�VWDWHPHQW��%/0�DOVR�DVVHUWHG WKDW�
³WKH�FRQWLQXHG H[WUDFWLRQ�RI FRDO�LV�HVVHQWLDO�WR�PHHW�WKH�QDWLRQ¶V�IXWXUH�HQHUJ\�QHHGV´�±
HIIHFWLYHO\�IRUHFORVLQJ��DUJXPHQWV�WKDW�WKH�SXEOLF�QHHG�IRU�HQHUJ\�FRXOG�EH�PHW�WKURXJK�RWKHU�
PHDQV���� 7KLV�LV�D�SUREOHPDWLF�SRVLWLRQ��DV�LW�DVVXPHV�D�QHHG�IRU�LQFUHDVLQJ�IRVVLO�IXHO�VXSSO\�DW�
D WLPH�ZKHQ�VFLHQWLILF�UHVHDUFK�FOHDUO\�LQGLFDWHV�WKDW�ZH�QHHG�WR�UHGXFH�IRVVLO�IXHO�FRQVXPSWLRQ�

��� &LWL]HQV�IRU�D�+HDOWK\�&RPPXQLW\�Y��8�6��%/0��1R�������FY��������'��&ROR��0DU������������
��� ���&�)�5������������
��� KWWSV���HSODQQLQJ�EOP�JRY�HSO�IURQW�RIILFH�SURMHFWV�QHSD�������������������YRO��SGI DW������
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7KH�'HSDUWPHQW�RI�6WDWH�WRRN�D�VLPLODU�DSSURDFK�ZLWK�WKH�.H\VWRQH�;/�SLSHOLQH��GHILQLQJ�KH�
SXUSRVH�DQG�QHHG�WR�UHIOHFW�WKH�GHYHORSHU¶V�LQWHUHVW�LQ�GHYHORSLQJ�WKH�SLSHOLQH DV�ZHOO�DV�WKH�
SXEOLF�LQWHUHVW�LQ�HQHUJ\�GHPDQG�EHLQJ�PHW��,Q�,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN�Y��8�6��
'HSDUWPHQW�RI�6WDWH��D GLVWULFW�FRXUW�LQ�0RQWDQD�KHOG�WKDW�WKLV�SUDFWLFH�ZDV�SHUPLWWHG XQGHU�1LQWK�
&LUFXLW�FDVH�ODZ��DQG�WKDW�LW�ZDV�WKHUHIRUH�UHDVRQDEOH�IRU�WKH�DJHQF\�WR�GLVPLVV�DOWHUQDWLYHV�WKDW�
GLG�QRW�VDWLVI\�ERWK�WKH�SXEOLF�DQG�SULYDWH�LQWHUHVWV�DW�VWDNH���� 7KH�FRXUW�DOVR�KHOG�WKDW�LW�ZDV�QRW�
QHFHVVDU\�WR�FRQVLGHU�D�³PRUH�HQYLURQPHQWDOO\�EHQHILFLDO�DOWHUQDWLYH´�EXW�UDWKHU�RQO\�WKRVH�
DOWHUQDWLYHV�WKDW�DUH�³QHFHVVDU\�WR�SHUPLW�D�UHDVRQHG�FKRLFH´�LQ�OLJKW�RI�WKH�SXUSRVH�DQG�QHHG����
7KH�SUREOHP�ZLWK�WKLV�LQWHUSUHWDWLRQ�RI�1(3$�LV�WKDW�LW�DOORZV�DJHQFLHV�WR�GHILQH�WKH�SURMHFW�QHHG�
VR�QDUURZO\�EDVHG�RQ�SULYDWH�LQWHUHVWV�WKDW�WKH\�FDQ�DYRLG�DQ\�UHDO�FRQVLGHUDWLRQ�RI�DOWHUQDWLYHV�
WKDW�PD\�EHWWHU�VHUYH�WKH�SXEOLF�LQWHUHVW�

7KH�GHFLVLRQ�LQ�,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN FDQ�EH�FRQWUDVWHG�WR�VHYHUDO�GHFLVLRQV�
ILQGLQJ�WKDW�%/0�IDLOHG�WR�WDNH�D�KDUG�ORRN�DW�DOWHUQDWLYHV�WKDW�ZRXOG�KDYH�GHFUHDVHG�IRVVLO IXHO�
OHDVLQJ�RQ�IHGHUDO�ODQGV��DOO�RI�ZKLFK�UHIOHFW�D�PRUH�IXQFWLRQDO�LQWHUSUHWDWLRQ�RI�1(3$�
UHTXLUHPHQWV�IRU�WKH�DOWHUQDWLYHV�DQDO\VLV���� )LUVW��LQ�1HZ�0H[LFR�H[�UHO��5LFKDUGVRQ�Y��%/0��WKH�
7HQWK�&LUFXLW�&RXUW�RI�$SSHDOV�KHOG�WKDW�%/0�YLRODWHG�1(3$�E\�IDLOLQJ�WR�FRQVLGHU�DQ�
DOWHUQDWLYH�LQ�DQ�503�WKDW�ZRXOG�KDYH�FORVHG�WKH�PDQDJHG�DUHD�WR�IXWXUH�PLQHUDOV�GHYHORSPHQW��
VLQFH�VXFK�DQ�RSWLRQ�ZDV�ZLWKLQ�WKH�VFRSH�RI�%/0¶V�GLVFUHWLRQ�DV�ZHOO�DV�%/0¶V�VWDWXWRU\�
PDQGDWH�WR�PDQDJH�ODQGV�RQ�D�PL[HG�XVH�EDVLV���� 7KH�FDVH�GLG�QRW�HQWDLO�DQ\�FODLPV�UHODWHG�WR�
FOLPDWH�FKDQJH�RU�*+*�HPLVVLRQV��EXW�LW�VHW�WKH�VWDJH�IRU�WZR�DGGLWLRQDO�GHFLVLRQV�ZKLFK�IRFXVHG�
RQ�WKH�QHHG�WR�UHVWULFW�OHDVLQJ�RSWLRQV�LQ�RUGHU�WR�UHGXFH�WKH�HPLVVLRQV�LPSDFW��,Q�RQH�FDVH��D�
GLVWULFW�FRXUW�LQ�0RQWDQD�IRXQG�WKDW�%/0�KDG�IDLOHG�WR�WDNH�D�KDUG�ORRN�DW�FRDO�OHDVLQJ�
DOWHUQDWLYHV�LQ�WZR�503�(,6V�WKDW�ZRXOG�KDYH�GHFUHDVHG�WKH�DPRXQW�RI�FRDO�DYDLODEOH�IRU�OHDVLQJ�
EDVHG�RQ�FOLPDWH�FRQFHUQV���� %/0�KDG�H[DPLQHG�D�WRWDO�RI�QLQH�DOWHUQDWLYHV�LQ�WKH�WZR�(,6V��DOO�
RI�ZKLFK�HQWDLOHG�WKH�VDPH�DFUHDJH�DYDLODEOH�IRU�OHDVLQJ�DQG�WKH�VDPH�SURMHFWHG�FRDO�SURGXFWLRQ��
��7KH FRXUW KHOG WKDW�%/0�KDG�GLVFUHWLRQ�WR�UHGXFH�RU�HOLPLQDWH�DUHDV�IURP�OHDVH�VDOHV�DQG�WKXV�
WKH�ORZHU�SURGXFWLRQ�VFHQDULRV�ZHUH�UHDVRQDEOH�PDQDJHPHQW�RSWLRQV ZKLFK�VKRXOG�EH�FRQVLGHUHG�

��� ,QGLJHQRXV�(QYLURQPHQWDO�1HWZRUN�Y��8�6��'HSW��RI�6WDWH��1R�������FY��������'��0RQW�����������
��� $QRWKHU�ODZVXLW�KDV�VLQFH�EHHQ�ILOHG�FKDOOHQJLQJ�WKH�DSSURYDO�RI�WKH�.H\VWRQH�;/�SLSHOLQH�ZKLFK�DOOHJHV��DPRQJ�
RWKHU�WKLQJV��WKDW�WKH�(,6�ZDV�IODZHG�EHFDXVH�LW�GLG�QRW�FRQVLGHU�DQ�DOWHUQDWLYH�URXWH�WR�DYRLG�WKH�VRYHUHLJQ�WULEDO�
WHUULWRU\��ZKLFK�ZDV�FRQWHPSODWHG�LQ�WKH�VFRSLQJ�UHSRUW���7KDW�FRPSODLQW�DOVR�DUJXHV�WKDW�WKH�'HSDUWPHQW�RI�6WDWH¶V�
DSSURYDO�RI�WKH�.H\VWRQH�;/�3LSHOLQH�YLRODWHV�WKH�$3$�EHFDXVH�WKH�'HSDUWPHQW�IDLOHG�WR�MXVWLI\�LWV�UHYHUVDO�LQ�OLJKW�
RI�WKH�SUHYLRXV�IDFWRUV�ZKLFK�OHG�LW�WR�GHQ\�WKH�SHUPLW��LQ�SDUWLFXODU�LWV�DVVHVVPHQW�RI�FOLPDWH�FKDQJH�LPSDFWV��EXW�WKH�
1(3$�FODLPV�IRFXV�RQ�WKH�ODFN�RI�DVVHVVPHQW�RI�LPSDFWV�RQ�DQG�DOWHUQDWLYHV�WR�WKH�URXWH�WKURXJK�WULEDO�ODQGV��
5RVHEXG�6LRX[�7ULEH�Y��8�6��'HSDUWPHQW�RI�6WDWH��1R�������FY������ �'��0RQW�����������
��� 7KHUH�LV�DQRWKHU�SHQGLQJ�FDVH��'LQp�&LWL]HQV�$JDLQVW�5XLQLQJ�2XU�(QYLURQPHQW�Y��%XUHDX�RI�,QGLDQ�$IIDLUV��LQ�
ZKLFK SODLQWLIIV�KDYH�DOOHJHG�WKDW�WKH�IHGHUDO�JRYHUQPHQW�XQODZIXOO\�WUXQFDWHG�LWV�DOWHUQDWLYHV�DQDO\VLV�IRU�D�
FRQQHFWHG�FRDO�PLQLQJ�DQG�FRDO�SODQW�RSHUDWLRQ��7KHUH��SODLQWLIIV�DUH�DUJXLQJ�WKDW�WKH�SXUSRVH�DQG�QHHG�VWDWHPHQW�
�³WR�FRQWLQXH�RSHUDWLRQV�RI�WKH�1DYDMR�0LQH�DQG�WKH�)RXU�&RUQHUV�3RZHU�3ODQW´��LV�XQGXO\�QDUURZ��WKXV�SUHYHQWLQJ�
PHDQLQJIXO�FRQVLGHUDWLRQ�RI�ORZHU�*+*�DOWHUQDWLYHV��7KH�FDVH�ZDV�GLVPLVVHG�E\�D�GLVWULFW�FRXUW�GXH�WR�IDLOXUH�WR�MRLQ�
DQ�HVVHQWLDO�SDUW\��EXW�WKDW�GHFLVLRQ�KDV�VLQFH�EHHQ�DSSHDOHG���
��� 1HZ�0H[LFR�H[�UHO��5LFKDUGVRQ�Y��%/0 ����)��G����������Q�������WK�&LU��������
��� :HVWHUQ�2UJDQL]DWLRQ�RI�5HVRXUFH�&RXQFLOV�Y��%/0��KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�
OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�GRFXPHQWV��������������BGRFNHW�����FY�������%00BRSLQLRQ�DQG�
RUGHU�SGI�
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WR�SURYLGH�D�UHDVRQHG�EDVLV�IRU�GHFLVLRQ�PDNLQJ��SDUWLFXODUO\�LQ�OLJKW�RI�WKH�SRWHQWLDO�HPLVVLRQV�
IURP�WKH�IRVVLO�IXHOV�SURGXFHG�SXUVXDQW�WR�WKH�503V�DQG�SXEOLF�FRPPHQWV�RXWOLQLQJ�FRQFHUQV�
DERXW�WKH�FOLPDWH�LPSDFWV���� +RZHYHU��WKH�FRXUW�GLG�QRW�DJUHH�ZLWK�DQRWKHU�FODLP�DGYDQFHG�E\�
SODLQWLIIV�ZLWK�UHVSHFW�WR�WKH�DOWHUQDWLYHV�DQDO\VLV�± VSHFLILFDOO\��WKDW�%/0�PXVW�DOVR�FRQVLGHU�
DOWHUQDWLYHV�WR�UHGXFH�PHWKDQH�SROOXWLRQ�IURP�RLO�DQG�JDV�GHYHORSPHQW�FRQWHPSODWHG�LQ�WKH�
503V� 7KH�FRXUW�KHOG�WKDW�FRQVLGHUDWLRQ�RI�VXFK�PHDVXUHV�ZDV�QRW�UHTXLUHG�DW�WKH�503�VWDJH�± LW�
FKDUDFWHUL]HG�WKH�503�(,6V�DV�³SURJUDPPDWLF´�UHYLHZV�± DQG�QRWHG�WKDW�%/0�ZRXOG�UHWDLQ�WKH�
DELOLW\�WR�LPSRVH�VSHFLILF�PHWKDQH�PLWLJDWLRQ�PHDVXUHV�DW�WKH�OHDVLQJ�VWDJH����

6LPLODUO\��LQ�:LOGHUQHVV�:RUNVKRS�Y��%/0��D�GLVWULFW�FRXUW�LQ�&RORUDGR�KHOG�WKDW�%/0�VKRXOG�
KDYH�FRQVLGHUHG�DQ�RLO�DQG�JDV�OHDVLQJ�DOWHUQDWLYH�WKDW�ZRXOG�³PHDQLQJIXOO\�OLPLW´�RLO�DQG�JDV�
SURGXFWLRQ�GHYHORSPHQW���� 1RWDEO\��%/0�KDG�FRQVLGHUHG�YDULRXV�DOWHUQDWLYHV�WKDW�HQWDLOHG�OHVV�
RLO�DQG�JDV�OHDVLQJ�± EXW�QRQH�RI�WKHP�FORVHG�PRUH�WKDQ�������RI�WKH�VWXG\�DUHD�WR�IXWXUH�OHDVLQJ�
± DQG�PXFK�RI�WKH�DUHD�OHIW�RSHQ�IRU�OHDVLQJ�XQGHU�DOO�DOWHUQDWLYHV�KDG�RQO\�³PRGHUDWH�RU�ORZ´�
SRWHQWLDO�IRU�RLO�DQG�JDV�GHYHORSPHQW��7KH�FRXUW�KHOG�WKDW�%/0�PXVW�FRQVLGHU�DQ�DOWHUQDWLYH�LQ�
ZKLFK�PRUH�RI�WKH�ODQGV�ZHUH�FORVHG�WR�OHDVLQJ�VR�WKDW�LW�FRXOG�EHWWHU�HYDOXDWH�DOWHUQDWH�ODQG�
PDQDJHPHQW�RSWLRQV�IRU�WKH�³PRGHUDWH�RU�ORZ´�SRWHQWLDO�DUHDV�± WKXV��WKH�FRXUW¶V�GHFLVLRQ�ZDV�
SUHGLFDWHG�PRUH�RQ�WKH�QHHG�IRU�%/0�WR�PHDQLQJIXOO\�LPSOHPHQW�WKH�SULQFLSOH�RI�³PL[HG�XVH´�
RQ�SXEOLF�ODQGV�WKDQ�RQ�WKH�QHHG�WR�HYDOXDWH�D�PRUH�HQYLURQPHQWDOO\�IULHQGO\�DOWHUQDWLYH�

7KHVH�WKUHH�GHFLVLRQV�WKXV�GHPRQVWUDWH�WKDW FRXUWV�PD\�LQWHUYHQH�WR�HQIRUFH�WKH�UHTXLUHPHQW�WKDW�
DJHQFLHV�WDNH�D�³KDUG�ORRN´�DW�DOWHUQDWLYHV�WKDW�HQWDLO�GLIIHUHQW�OHYHOV�RI�IRVVLO�IXHO�SURGXFWLRQ�DW�
WKH�ODQG�XVH�SODQQLQJ�VWDJH��EXW�PD\�EH�PRUH�GHIHUHQWLDO�WR�DJHQFLHV�DERXW�WKH�VFRSH�RI�RWKHU�
HPLVVLRQ�PLWLJDWLRQ�PHDVXUHV�UHYLHZHG�DW�WKLV VWDJH��$�GLVWULFW�FRXUW LQ�&RORUDGR�DGGUHVVHG�WKH�
REOLJDWLRQ�WR�FRQVLGHU�PHWKDQH�PLWLJDWLRQ�PHDVXUHV DW�WKH�OHDVLQJ�VWDJH�LQ�WKH�FRQWH[W�RI�WKH�(,6�
SUHSDUHG�IRU�FRDO�OHDVLQJ�RQ�UHPDQG�IURP�+LJK�&RXQWU\�&RQVHUYDWLRQ�$GYRFDWHV���� ,Q�WKH�
OHDVLQJ�(,6��86)6�KDG EULHIO\�GLVFXVVHG�PHWKDQH�IODULQJ�DV�D�SRWHQWLDO�PLWLJDWLRQ�PHDVXUH��EXW�
SXW�RII�WKH�GHFLVLRQ�RQ�ZKHWKHU�WR�UHTXLUH�PHWKDQH�IODULQJ�WR�D�ODWHU�SRLQW�LQ�WLPH��86)6�VWDWHG�
WKDW�LW�KDG�QRW�FRQVLGHUHG�PHWKDQH�IODULQJ�LQ�GHWDLO�³EHFDXVH�LW��OLNH�DOO�RWKHU�PHWKDQH�PLWLJDWLRQ�
PHDVXUHV��UHTXLUHV�GHWDLOHG�HQJLQHHULQJ�DQG�HFRQRPLF�FRQVLGHUDWLRQV�WKDW�ZRXOG�RFFXU�ODWHU�LQ�
WKH�SURFHVV�´��� 86)6�DOVR�LQFRUSRUDWHG�OHDVH�VWLSXODWLRQV�UHTXLULQJ�³DGGLWLRQDO�DQDO\VLV´�RI�WKH�
IHDVLELOLW\�RI�PHWKDQH�XVH�RU�FDSWXUH��7KH�FRXUW�KHOG�WKDW�86)6¶V�WUHDWPHQW�RI�PHWKDQH�
PLWLJDWLRQ�PHDVXUHV�ZDV�DGHTXDWH�DQG�WKDW�86)6�KDG�VDWLVILHG�LWV�REOLJDWLRQ�WR�³EULHIO\�GLVFXVV´�
ZK\�WKH�RSWLRQ�ZRXOG�HOLPLQDWH�IURP�GHWDLOHG�FRQVLGHUDWLRQ�DV�DQ�DOWHUQDWLYH����

��� 6HH��H�J��KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW�����FY�������%00BRSLQLRQ�DQG�RUGHU�SGI DW�������
��� KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW�����FY�������%00BRSLQLRQ�DQG�RUGHU�SGI DW����
��� KWWS���FOLPDWHFDVHFKDUW�FRP�FDVH�ZLOGHUQHVV�ZRUNVKRS�Y�XV�EXUHDX�ODQG�PDQDJHPHQW�
��� +LJK�&RXQWU\�,,�
��� KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW�����FY������BRUGHU���SGI
��� KWWS���EORJV��ODZ�FROXPELD�HGX�FOLPDWH�FKDQJH�OLWLJDWLRQ�ZS�FRQWHQW�XSORDGV�VLWHV����FDVH�
GRFXPHQWV��������������BGRFNHW�����FY������BRUGHU���SGI DW�����FLWLQJ����&�)�5������������D����6HH�DOVR��
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7KH�FRQWULEXWLRQ�RI�IRVVLO�IXHO�VXSSO\�SURMHFWV�WR�*+*�HPLVVLRQV�DQG�FOLPDWH�FKDQJH�LV�SUHFLVHO\�
WKH�VRUW�RI�HQYLURQPHQWDO�LPSDFW�WKDW�UHTXLUHV�D��KDUG�ORRN��XQGHU�1(3$��$V�GHWDLOHG�LQ�WKLV�
DUWLFOH��WKHUH�DUH�QRZ�QXPHURXV�FRXUW�GHFLVLRQV�IOHVKLQJ�RXW�WKH�UHTXLUHG�VFRSH�DQG�QDWXUH�RI�WKH�
*+*�DQDO\VLV�WKDW�PXVW�EH�SHUIRUPHG�IRU�IRVVLO�IXHO�SURMHFWV��,Q�SDUWLFXODU��FRXUWV�KDYH�PDGH�LW�
FOHDU�WKDW�DJHQFLHV�PXVW�FDUHIXOO\�HYDOXDWH�LQGLUHFW�HPLVVLRQV�IURP�VXFK�SURSRVDOV��DW�PLQLPXP�
FRQVLGHULQJ�WKH�HIIHFW�RI�WKH�SURSRVDO�RQ�GRZQVWUHDP�FRQVXPSWLRQ RI�IRVVLO�IXHOV��DQG�WKDW�
HPLVVLRQV�PXVW�EH�TXDQWLILHG�ZKHUHYHU�WRROV�DQG�GDWD�DUH�DYDLODEOH�WR�GR�VR���7KHUH�DUH�DOVR�D�
QXPEHU�RI�FDVHV�DGGUHVVLQJ�RWKHU�DVSHFWV�RI�WKH�*+*�DQDO\VLV��VXFK�DV�WKH�SURSHU�VFRSH�RI�WKH�
FXPXODWLYH�HPLVVLRQV�DQDO\VLV��WKH�DGHTXDF\�RI�WHFKQLFDO�DVVXPSWLRQV�XQGHUSLQQLQJ�HVWLPDWHV�RI�
QHW�HPLVVLRQV��DQG�WKH�FRQWH[WV�LQ�ZKLFK�WKH�VRFLDO�FRVWV�RI�HPLVVLRQV�PXVW�EH�GLVFORVHG��7KHVH�
FDVHV�VKRZ�WKDW�FRXUWV�DUH�JHQHUDOO\�GHIHUHQWLDO�WR�DJHQFLHV�UHJDUGLQJ�GHFLVLRQV�DERXW�KRZ�WR�EHVW�
DQDO\]H�*+*�LPSDFWV��EXW�WKDW�FRXUWV�ZLOO�LQWHUYHQH�DV�QHHGHG�WR�HQVXUH�WKDW�DJHQFLHV�GR�QRW�
ZKROO\�LJQRUH�*+*�LPSDFWV�RU�DQDO\]H�WKHP�LQ�DQ�LUUDWLRQDO�ZD\��+HUH��ZH�VXPPDUL]H�VRPH�
UHFRPPHQGDWLRQV�WR�DJHQFLHV�DQG�FRXUWV�RQ�WKH�EHVW�DSSURDFK�IRU�DQDO\]LQJ�*+*�HPLVVLRQV�
IURP�IRVVLO�IXHO�VXSSO\�SURMHFWV�XQGHU�1(3$��UHFRJQL]LQJ�WKDW�WKHUH�LV�QRW�\HW�MXGLFLDO�FRQVHQVXV�
WKDW�DOO�RI�WKHVH�HOHPHQWV�DUH�UHTXLUHG�XQGHU�1(3$��EXW�WKDW�PDNHV�VHQVH�WR�HUU�RQ�WKH�VLGH�RI�
JUHDWHU�GLVFORVXUH�IRU�SXEOLF�SROLF\�UHDVRQV�DV�ZHOO�DV�OHJDO�UHDVRQV����

)LUVW��DJHQFLHV�VKRXOG�LQFOXGH�D�FRPSOHWH�LQYHQWRU\�RI�GLUHFW�DQG�LQGLUHFW�HPLVVLRQV�LQ�1(3$�
GRFXPHQWV�IRU�IRVVLO�IXHO�VXSSO\�SURSRVDOV��LQFOXGLQJ�DOO�GRZQVWUHDP�DQG��LI�DSSOLFDEOH��
XSVWUHDP�HPLVVLRQV�IURP�RWKHU�DFWLYLWLHV�RQ�WKH�VXSSO\�FKDLQ��(PLVVLRQV�VKRXOG�EH�TXDQWLILHG�
ZKHUHYHU�SRVVLEOH��DQG�LQ�SDUWLFXODU��FRPEXVWLRQ�HPLVVLRQV�VKRXOG�EH�TXDQWLILHG�XVLQJ�HPLVVLRQ�
IDFWRUV�ZKHQHYHU�WKH�DJHQF\�LV�DEOH�WR�SURMHFW�WKH�DPRXQW�RI�IXHO�WR�EH�SURGXFHG� ��� )RU�ODUJHU�
SURSRVDOV��DJHQFLHV�PD\�DOVR�VXSSOHPHQW�WKLV�JURVV�*+*�LQYHQWRU\�ZLWK�D�TXDQWLWDWLYH�RU�
TXDOLWDWLYH�GLVFXVVLRQ�RI�HQHUJ\�PDUNHW�VXEVWLWXWLRQ�DQG�QHW�HPLVVLRQV��SURYLGHG�WKDW�WKH�DJHQF\�
XVHV�WKH�EHVW�DYDLODEOH�GDWD�RQ�HQHUJ\�PDUNHWV�DQG�VXEVWLWXWHV�DQG�LV�WUDQVSDUHQW�DERXW�DOO
DVVXPSWLRQV��PRGHO�SDUDPHWHUV��DQG�OLPLWDWLRQV�WR�WKDW�DQDO\VLV��:KHUH�DJHQFLHV�PRGHO�HQHUJ\�
PDUNHW�LPSDFWV��WKH\�VKRXOG�XVH�PXOWLSOH�VFHQDULRV�WR�DFFRXQW�IRU�XQFHUWDLQW\����

6HFRQG��ZH�UHFRPPHQG�WKDW�DJHQFLHV�FRQVLGHU�WKH�HIIHFWV�RI�RWKHU�UHDVRQDEO\�IRUHVHHDEOH�IRVVLO�
IXHO�VXSSO\�SURMHFWV�LQ�WKHLU�FXPXODWLYH�HIIHFWV�DQDO\VLV�IRU�VXFK�SURSRVDOV��,GHDOO\��WKLV�DQDO\VLV�
VKRXOG�HQFRPSDVV�IHGHUDO�DFWLYLWLHV�DW�ERWK�WKH�UHJLRQDO�DQG�QDWLRQDO�VFDOHV��H�J���RWKHU�IHGHUDO�
OHDVHV�IRU�FRDO��RLO��DQG�RU�JDV��DQG�VKRXOG KHOS�GHFLVLRQ�PDNHUV�DQG�WKH�SXEOLF�XQGHUVWDQG�ERWK�

:LOG(DUWK�*XDUGLDQV�Y��86)6�������)��6XSS���G�������������'��&ROR���������DIILUPLQJ�86)6¶V�GHFLVLRQ�WR�UXOH�RXW�
PHWKDQH�IODULQJ�DQG�FDSWXUH�DV�LQIHDVLEOH�DW�WKH�VDPH�PLQH��EHFDXVH�WKH�LQWHUYHQLQJ�\HDUV�KDYH�SURYLGHG�³DGGLWLRQDO�
HYLGHQFH�������WKDW�IODULQJ�RSHUDWLRQV�DUH�VDIH´�DQG�SODLQWLIIV�SURYLGHG�D�UHSRUW�VKRZLQJ�WKDW�PHWKDQH�IODULQJ�ZRXOG�EH�
HFRQRPLFDOO\�IHDVLEOH�
��� 0RVW�RI�WKHVH�UHFRPPHQGDWLRQV�DUH�ZULWWHQ�LQ�WHUPV�RI�ZKDW�DJHQFLHV�VKRXOG�GR��EXW�WKDW�WKHVH�DUH�DOVR�LQWHQGHG�
WR�SURYLGH�JXLGDQFH�WR�FRXUWV�ZKHQ�DVVHVVLQJ�ZKHWKHU�DJHQFLHV�KDYH�PHW�WKHLU�REOLJDWLRQV�XQGHU�1(3$�
��� 6HH�%XUJHU�	�:HQW]���������VXSUD�QRWH����IRU�PRUH�GHWDLOHG�JXLGDQFH�RQ�WKH�SUHSDUDWLRQ�RI�D�*+*�LQYHQWRU\�IRU�
GLUHFW�DQG�LQGLUHFW�HPLVVLRQV��LQFOXGLQJ�D�OLVW�RI�WRROV�DYDLODEOH�WR�TXDQWLI\�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�
��� 6HH�VXSUD�6HFWLRQ�,9�$�����IRU�PRUH�GHWDLOHG�UHFRPPHQGDWLRQV�RQ�WKH�XVH�RI�HQHUJ\�PDUNHW�PRGHOV�
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WKH�LQFUHPHQWDO�FRQWULEXWLRQ�RI�WKH�SURSRVDO�XQGHU�UHYLHZ�DQG�WKH�DJJUHJDWH�LPSDFWV�RI�IHGHUDO�
GHFLVLRQ�PDNLQJ�RQ�VLPLODU�SURMHFWV��2QH�JRDO�RI�WKLV�DQDO\VLV�VKRXOG�EH�WR�HYDOXDWH�ZKHWKHU�WKH�
SURSRVDO�LV SUXGHQW�DQG�ZKHWKHU�LPSDFWV�PD\�EH�VLJQLILFDQW�LQ�OLJKW�RI�RWKHU�IHGHUDO�OHDVHV�RU�
DSSURYDOV�IRU�IRVVLO�IXHO�VXSSO\�SURMHFWV��$JHQFLHV�VKRXOG�DOVR�DFFRXQW�IRU�VXFK�FXPXODWLYH�
LPSDFWV�ZKHQ�PRGHOOLQJ�HQHUJ\�PDUNHW�LPSDFWV�DQG�QHW�HPLVVLRQV��DQG�VKRXOG�FRQVLGHU�ZKHWKHU�
WKH�PDUNHW�LPSDFW�DQDO\VLV�VKRXOG�EH�LQWHJUDWHG�ZLWK�WKH�FXPXODWLYH�HIIHFWV�DQDO\VLV��

7KLUG��DJHQFLHV�VKRXOG�FDUHIXOO\�HYDOXDWH�WKH�VLJQLILFDQFH�RI�WKH�HPLVVLRQV�LPSDFWV�LQ�OLJKW�RI�WKH�
UHJXODWRU\�FULWHULD�RXWOLQHG�LQ�WKH�1(3$�UHJXODWLRQV��$JHQFLHV�VKRXOG�QRW�DYRLG�UHDFKLQJ�D�
GHWHUPLQDWLRQ�RQ�VLJQLILFDQFH�GXH�WR�D�ODFN�RI�SUHGHWHUPLQHG�VLJQLILFDQFH�WKUHVKROGV�IRU�*+*�
HPLVVLRQV��5DWKHU��DJHQFLHV�VKRXOG�XVH�DOO�DYDLODEOH�WRROV�WR�HYDOXDWH�WKH�PDJQLWXGH�RI�WKH�
HPLVVLRQV�LPSDFW�DQG�UHDFK�D�UHDVRQDEOH�FRQFOXVLRQ�DERXW�VLJQLILFDQFH�EDVHG�RQ�WKDW�DQDO\VLV��
$OWKRXJK�FRXUWV�KDYH�QRW�UHTXLUHG�DJHQFLHV�WR�GLVFORVH�WKH VRFLDO�FRVWV�RI�HPLVVLRQV�H[FHSW�
ZKHUH�DJHQFLHV�KDYH�FRQGXFWHG�D�FRVW�EHQHILW�DQDO\VLV��DJHQFLHV�VKRXOG�FRQVLGHU�XVLQJ�WKH�VRFLDO�
FRVW�PHWULFV�UHJDUGOHVV WR�DLG�LQ�WKHLU�HYDOXDWLRQ�RI�VLJQLILFDQFH��:KHQ�GHWHUPLQLQJ�ZKHWKHU�VXFK�
VRFLDO�FRVWV�PXVW�EH�GLVFORVHG��FRXUWV�VKRXOG�FORVHO\�VFUXWLQL]H�DJHQF\�FODLPV�WKDW�WKH�GLVFORVXUH�
RI�NH\�HFRQRPLF�EHQHILWV �VXFK�DV�JRYHUQPHQW�UHYHQXH�RU�MRE�FUHDWLRQ� GRHV�QRW�FRQVWLWXWH�WKH�
�EHQHILWV��VLGH�RI�D��FRVW�EHQHILW�DQDO\VLV���7KH�UHOHYDQW�LQTXLU\�LV�QRW�KRZ�WKH�DJHQF\�KDV�
ODEHOOHG�WKH�DQDO\VLV��EXW�UDWKHU�ZKHWKHU�WKH�DJHQF\�KDV�SXW�LWV�³WKXPE�RQ�WKH�VFDOH´�E\�LQIODWLQJ�
RU�HPSKDVL]LQJ�EHQHILWV�DQG�GRZQSOD\LQJ FRVWV��

)RXUWK��ZH�UHFRPPHQG�WKDW�DJHQFLHV�FDUHIXOO\�FRQVLGHU�DOWHUQDWLYHV�WR�IRVVLO�IXHO�VXSSO\�
SURSRVDOV�WKDW�ZLOO�KHOS�PHHW�HQHUJ\�GHPDQG�ZLWKRXW�JHQHUDWLQJ�WKH�VDPH�DPRXQW�RI�*+*�
HPLVVLRQV�LQ�WKHLU�1(3$�DQDO\VLV��$JHQFLHV�VKRXOG�QRW�QDUURZO\�IUDPH�WKH�SXUSRVH�DQG�QHHG�RI�
SURSRVDOV�WR�H[FOXGH�VXFK�DOWHUQDWLYHV�IURP�FRQVLGHUDWLRQ��SDUWLFXODUO\�LQ�OLJKW�RI�WKH�XUJHQW�
SXEOLF�QHHG�WR�WUDQVLWLRQ�IURP�IRVVLO�IXHOV�WR�DOWHUQDWLYH�HQHUJ\�VRXUFHV�
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